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A. INTRODUCTION

In this lecture, | will attempt to analyse the rolecCommercial Law in
the liberalised economic environment of Ugandaddmg so | intend to
confine myself to the period from 1986 to date.c8iCommercial law does
not exist in a vacuum a review of the economic,tigal and financial
policies underlying the law will precede the asses# of the law. This
approach assumes that law has a moulding effesboiety, its norms and
general behaviour and falls within the functiongi®ol of jurisprudence and
its leading proponent, Dean Pound, who conceived da a process of
balancing conflicting interests i.e. a means ofiaoengineering.’ In
contrast, there is the economic or socialist comgoepof law as a
superstructure over an economic base and thereéing a reflection of the
economic conditions or set-up of a given societhilé/noting that law can
be an instrument of social change, it is also éehto show that in line
with the economic concept of law, commercial lavinigact a reflection of
the political, economic and social set up of theahltpn Society. This
approach is supported by the view thatommercial law evolves from
usages of business so that the level of its inftaeand the degree of its
subtlety at any one time are a function of the r@uof economic activity
and the complexity of the practices that drive caromal law.

1. See generally Paton & Derhadarisprudence (4th Ed. Oxford University Press) Chap. 1. See
alsoLloyd, Jurisprudencé¢ Sweet & Maxwell, London) and Bakibinga., “Commiat law As an
Instrument of Social change” Proceedings of the 22nd Annual conference of tigeriin
Association of Law Teachefgniversity of Calabar, 1984)

la Goode, RCommercial Law In the Next Milleniu(@weet & Maxwell, London, 1998) p. 4



B. DEFINITION, HISTORICAL CONSPECTUS AND GENERAL
CONSIDERATIONS

A definition of commercial law is incomplete withoa brief review
of its evolution. The principles of law includingmmercial law, which we
apply in Uganda, were inherited from England andticoe to be applied
subject to our written law and local circumstanddsese include the written
law as passed by the legislature, the common ladvdarctrines of equity,
any established and current custom or usage angdotivers vested in, and
the procedure observed by, the High cotirin the absence of such rules,
the High Court is empowered to determine disputesonformity with the
principles of justice, equity and good consciehce.

The origin of our applicable law is apposite indarstanding the
evolution of commercial law. In this regard itsiginificant that in Europe,
the usages, customs and practices of merchantsm (orodern parlance,
traders) administered in courts presided over bychamts were the
foundation of commercial and maritime 14w. These mercantile customs
and usages were observed by the courts of seapunst separately from
the principles of any definite system of law. Thaw. Merchant was
developed by a distinctive class of internationarechants who traded in
Europe and Eastern countrfedt should be stressed that the Law Merchant
commonly called_ex Mercatoriawas notlaw in the formal sense. Rather it
comprised customs which merchants recognised adinigin It may be
described generally as a system of substantiat@and equity based upon
trade usages, which had prevailed from the eati@&ts in various parts of
the mercantile world® Apart from customs and usages, the Law Merchant
also consisted of the early written codes whichewgart of the ancient Law
Merchant.

2. Judicature Statute No. 13 of 1996, S 16 (2),%8k als&Vavah Holdings v. General Moto@&A.
19 of 1991 [Supreme Court (Uganda)]

3 lbid. S. 16 (2) ( C)
* Holdsworth History of English Law/ol. 5 pp. 93-96 (1927)

® Bewes, W.AThe Romance of the Law Merchafit923); Trakman, L.E. “The Evolution of the
Law Merchant: Our commercial Heritag&Surnal of Maritime Law and Commert®l 12, P. 1 (1980).

®Tudsbery, “Law Merchant and the Common Lab&w Quarterly Reviewyol. 34, P. 393 (1918)

" Holdsworth,Supra n. 4, pp. 129-132



The idea of trying to resolve commercial dispigpsedily in order to
forestall stagnation of commercial transactions aeslltant costs which
recently manifested itself in the setting up of @ax@nercial Division of the
High Court in Uganda also has some historical a&uest in the
administration of Commercial Law. Thus in the Mielddges courts of fairs
and boroughs’ (local councils) decided disputesvbeh merchants whether
native or foreign based on mercantile customs slyedldence the reference
to them as pie powdér.In addition to such courts of fairs and boroughs
were courts of staple conducted in areas with déspaoncerning foreign
trade. In this respect foreign merchants were a®srbrspecial status
guaranteeing their status within the United Kingdoithis aspect of
liberalisation, which presently in Uganda is ainmegdencouraging foreign
investment and has further been pursued throughaheReform Project on
the Reform of Commercial Laws aimed at encouragnvgstment has an
historical antecedent in thdagna Carta . The Magna Cartaprovided as
follows:

All merchants shall have safety and security in iogno
England and going out of England, and in stayind an
travelling through England, as well by land as latew,

to buy and sell without unjust exaction accordimg t
ancient and right customs, excepting in time of,veaud

if they be of a country at war with us and if suamte
found in our land at the beginning of a war, thhglksbe
apprehended without injury to their bodies and good
until it be known to us, or to our Chief Judiciahyow
merchants of our country are treated who are foartde
country at war with us: if ours be in safety thetieg
others shall be in safety in our land.

Common Law courts jealously regarded with suspicio
mercantile or maritime courts, which administeredans of law, based on
international usages of merchants and seamen whwggEn and
development were distinct from that of Common |&emmon Law courts,
therefore, attempted to limit the activities of ¢skocourts. The renowned
Common Law Chief Justice Coke devised a meanstoéwaag this by the

8 Gross Selected Cases In the Law Merchprvii cited in Schmitthoff, C.MCommercial Law In A
changing Economic Climat@™ Ed, 1981) P. 3.

° This was a charter originally granted by Kingdaii England and forms part of English Law: Stagite
Hen. 3 protected a subject form abuse of the R@y@ogative in the form of arbitrary arrest and
imprisonment and from a mercements, purveyanceeatattions. See Mckechnidagna Carta



Common Law Courts assuming jurisdiction over metimmatters. In this
vein, courts of Common Law devised the fiction thaontract made abroad
was deemed to have been made in London as a méanthdrawing the
suit from the Court of Admiralty. The incorporatiaf the Law Merchant
into the Common Law was effected by Chief Justid@isn Holt and Lord
Mansfield. ® This was particularly evident in relation to theodwern
principles of the employer’s liability for the terof his employee, negotiable
instruments and contract of bailméht.

An historical review of the genesis of commerdal is incomplete
without reference to its codification. Codificatiof commercial law in
Europe began at the onset of the Nineteenth Cenitunas in fact spurred
on by the Napoleonic Codification tendency. The incorporation of
commercial law into theorpusof the common law in England paved the
way for the codification of commercial law. This svurther justified by the
view that the rules of commercial law had becomyfasettled in the
precedents and were also settled or cfeatodification, by clearly stating
the commercial rules, was helpful to merchants wiamted to, organize
their business in such a way as to avoid disp@edification also ensured
certainty of rules to be applied to given transati

The process of codification in England was stabg@halmer¥ who
Is especially credited with the codification of tlewv relating to Sale of
Goods!® Codification in England differed from the pattém Europe and
America in that far from codifying the entire law laranch of law, specific
areas were codified. These included laws relatingampanie , bills of
exchangé/ partnershipg® sale of good§ and marine insurané®.Some of

19 Holdsworth, W. History of English LawVol Viii PP 47, 161-170. See also Holdsworth, 6me
Makers of English Law(Cambridge, 1966) P. 159 cited in Schmitthstfpran. 8, P. 56.

1 bid

12 See e.g Civil Code (1804) and Commercial Code {L8xamples of other European Codes are Spanish
Commercial Code (1829), Portuguese Code (1833)xlD0bde (1838) Brazilian code (1850) Commercial
Codes of Italy 1865 and 1883.

13 Chalmers, M.D. “Codification of Mercantile La’aw Quarterly Reviewol. 19. P. 11.

1 1bid

15 sale of Goods Act, 1893 (UK) in parimateria witlr Sale of Goods Act Cap. 79 (Laws of Uganda
1964 Edn)

16 Companies Act, 1862

7 Bills of Exchange Act, 1882



these acts have stood the test of time and weeeirtransplanted to British
colonies including Uganda.

It is evident from the above brief review of thengsis of commercial
law that commercial law can be defined as the tales and regulations that
regulate commercial activities. Thus understoodnmercial law includes
the basic law of contract, the law of agency, sdlgoods, hire purchase,
insurance, bankruptcy, carriage of goods, bankingd anegotiable
instruments and arbitration. It also encompasses Vehich regulates the
structures for conducting commerce, namely comgamartnerships, sole
businesses as well co-operatives. Contrary to thdiee practice of
categorising tax law as a species of public laws mow accepted that tax
law forms part of commercial law largely becauseitsf proximity to
commercial activities and accountability. This défon is not however,
exclusive. As has been put by Professor G&8demmercial law represents
the totality of the law’s response to mercantilspdites. It encompasses all
those principles, rules and statutory provisiorisybatever kind and from
whatever source, which bear on the private lawtsigind obligations of
parties to commercial transactions, whether betwhemselves or in their
relationship with others.

C. ECONOMIC LIBERALISATION: POLICY CONSIDERATIONS
1. Overview of Economic position

An assessment of the role of commercial law in Ugafs liberalised
economy since 1986 is significant against the bamkyd of the total
collapse of the economy and political anarchy wloblaracterized the
period immediately prior to the assumption of pcéit power by the
National Resistance Movement (NRM) in January 198& the
measures aimed at reconstruction of both the ecpnamd political
structure introduced by Government since tHen.

It has been officially acknowledgédhat the NRM “inherited
an economy that had been shattered by years of ®a, political

18 partnership Act, 1890
19 sale of Goods Act, 1893

2 Marine Insurance act, 1906.

2 Goode, RCommercial Law In the Next Milleniu(Bweet & Maxwell, London 1998) pp. 8-9

2 See also Bakibinga, “Reform of Taxation Measuames its Effect In Uganda, 1986-1994" Paper
Delivered to the Makerere Economics Socief§},(ecember, 1994, P. 1.



instability and economic mismanagement.” The ecaoopmoblems,
which faced the country at the time, have been sanised as follows?

1.

Rampant inflation, which eroded real incomes, haegbgroductive
investment and damaged economic growth.

. Poor public sector performance reflected by a budgé of control

and lack of financial control in ministries and patenterprises. This
led to the Government to finance its deficit throyginting money,
while public enterprises borrowed from Government danks to
finance their losses.

Lack of financial incentives for farmers and othesthin the system
owing to the extensive system of marketing boards aheir
corresponding price controls.

An overvalued exchange rate of the shilling by @bb@i times in
comparison with the parallel market rates whichotaed importers
and reduced incentives to exporters.

An over dependence on coffee exports in the foreigde sector
owing to faulty policies which discouraged prodantiof cotton, tea
and non traditional products and real imports whithd been
declining for many years.

. A banking system which suffered from high levelsnoh-performing

loans and inefficient financial institutions whickere improperly
supervised and administered interest rates bel@wirflation rate
thereby offering no incentive to savers.

Lack of entrepreneurial, technical and managenpk#gise owing to
past domestic instability, the nationalisation pemgme, and the
expulsion of the Asians and the generally poorntige structure.

22 Bank of UgandaEconomic Report, 1986-1991991) P. 2. See also Ellyne, MELonomic Reform In
Sub-Saharan Africa: The Case of Ugan(ank of Uganda, "7 Joseph Mubiru Memorial Lecture July
1995) P. 6.

% Ellyne, ibid _PP. 6-7. See also Bank of Ugarietzonomic Report 1986-1991lbid pp. 2-3



8. Domestic instability which had reduced social segsi including
health, education and water and a public infragtirecwhich was in
terrible condition.

Furthermore, added to the above domestic problamsh were in the
main due to poor economic policies, the externairenment was also
unfavourable for Uganda at the tiffeThus the price of coffee which
was then responsible for 90 percent of Uganda’'e#xpvenue and over
50 percent of government revenue at the time fateal greatly but
generally declined from a peak of US $ 5 per kidogrin 1977 to US $
2.66 per kg in 1985 and as low as US $ 0.96 penktP91. By 1991
coffee export receipts had fallen to about US $ d@ion annually or
less than one-third of the level in the financiahy ending June, 1987.
Briefly then, within two years of the NRM Governnts launching a
major effort to rebuild the economy, “the interoatal coffee market
collapsed in what turned out to be the most praddngeriod of declining
coffee prices in more than five decad@s”

In addition to the coffee income aspect, energycep
(including petroleum products) “had risen sharpig abruptly increased
transportation costs for Uganda, a land locked tytA} Interest rates
also rose sharply in the 1980s at the same time ititarnational
commodity prices for many of Uganda’s main expbegan to decline.
Uganda also faced a problem common to many sulbraah@frican
countries i.e a decline in the prices of their maxports relative to the
prices of their imports. In other words a fall retterms of trade. In real
terms the country’s GDPer capitadeclined by 40 percent between 1970
and 1986 while import volumes fell by about 50 jeaité’

2. The Structural Adjustment Programme

It was in reaction to the pathetic state of theneetny that the
Government, in May 1987 shifted direction form *“theaditional

24 Ellyne, Ibid. pp. 7-8; See also BOBconomic Report 1986-1991, Ibiop. 10-13
% Bank of Ugand#bid p. 10
% Ellyne, op.cit, p. 7

" 1bid



administrative and planning methods of the pastthte Economic
Recovery Programme with the support of the Intéonat Monetary
Fund (IMF) and World Bank. This programme is comiyiczalled the
structural adjustment programme and was intendeck@bilitate the
economy by addressing the problems outlined abotremore market —

oriented policie$®

The main thrust of the structural adjustment

programme was td>

(a)improve and maintain incentives for the expansiond a
diversification of exports and efficient import stitution;

(b) mobilise increased domestic savings through botlentives for
private savings and by reducing the fiscal defaidl the operating
losses of parastatals and marketing boards;

(c) increase the efficiency of the public sector andhegate a
substantial improvement in revenue collection tglowveforms in
the tax system and changes in tax administration;

(d) ease the regulatory and administrative burden @n bihsiness
sector, as part of a larger effort to encouragé ateign as well
as domestic investment, and

(e) increase yields in the agricultural sector througprovements in
the entire chain of agricultural support servicgsnsportation,
processing and marketing.

In summary, the process of liberalising the econonnuded:°
the reduction of the level of inflation and regamicontrol over
economic policy; the liberalisation of prices andrkets by allowing
free market price and removing institutional comisiis; the
rationalization of institutions and sectors, inchglthe streamlining
of the public sector and restructuring financiastitutions. These
would be accompanied by policies aimed at stimuggaéind sustaining
economic development.

In political terms, the process of liberalisaticancbe reconciled
with the NRM Ten Point Programrifewhich envisaged the building

%% |bid

% Bank of Ugandasupran. 24, pp. 13-14. See also Ellyne, op.cit. p. 8 ldnsain, | & Farugee, R (Ed)
Adjustment In Africa: lessons from Country Caselfes(World Bank, Washington, 1994) p. 3.

30 Ellyne, Ibid.

31 Point No. 5 . See also Museveni, Y What is Africa’s Problem®NRM, 1992) pp. 280-281 and
Bakibinga,supran. 21, p.7.



of an independent integrated and self-sustainimm@&my. This has
been explained to involve “the structural recordtam of the present
a symmetrical economy” by moving away from a motinecal export
economy dependent on one or a few cash crops suabifae, tea and
cotton to a multifaceted economy with diversifiegrieulture,
extensive import substitution, processing of expaw materials in
order to enhance their value and building basiasirikes such as iron,
steel and chemicals.

The next part of this lecture reviews the impleragoh of the
liberalisation policies outlined above relativethe legislation put in
place for the purpose.

D. IMPLEMENTATION OF ECONOMIC  LIBERALISATION

THROUGH COMMERCIAL LAW

Legislation

The analysis of the implementation of the Governiseeconomic
liberalisation programme reviews but is not limiteml the following
legislation which has been enacted since 1986: BahkUganda
(Amendment) Decré& Currency Reform Statufe Exchange Control
(Forex Bureau) Ord&; Investment Cod& Government Central
Purchasing Corporation StattheUganda Oil Board Statuite Exchange
Control (Amendment) Statife Uganda Development Bank
(Amendment) Statufd8Uganda Coffee Development StafliteUganda
Revenue Authority Statute Co-operative Societies —Statdfe,

32

33

34

35

36

37

38

39

40

41

No. 1 of 1986

No. 2 of 1987

S.I. No. 7 of 1991 made under Exchange Contodl(A964 Laws of Uganda)
No. 1 of 1991

No. 3 of 1990

No. 2 of 1991

No. 2 of 1990

No. 10 of 1990

No. 4 of 1991 (Amended by No. 5 of 1994)

No. 6 of 1991



Accountants Statuté Banking (Amendment) Statdfe Leadership
codd®, External Loans (Amendment) StaflifeFinance Institutions
Statute!” Bank of Uganda Statuf, Public Enterprises Reform and
Divestiture Statuté? Cotton Development StatuteAgricultural Seeds
and Plant Statut&,Non- Performing Assets Recovery StafiitBlational
Water & Sewarage Corporation StattiteHotel and Tourism Training
Institute  Statuté? Capital Markets Authority Statufé, Insurance
Statute’® Value Added Tax Statuté/Income Tax Act® Tax Appeals
Tribunal Act, *° Registration Services Bureau Atand Finance

54

55

56

57

58

59

60

No. 8 of 1991
No. 12 of 1992
No. 10 of 1992
No. 8 of 1992
No. 14 of 1992
No. 4 of 1993
No. 5 of 1993
No. 9 of 1993
No. 1 of 1994 as amended by Statute No 6 oft 199
No. 10 of 1994
No. 11 of 1994
No. 8 of 1995
No. 14 of 1994
No. 1 of 1996
No. 7 of 1996
No. 8 of 1996
No. 11 of 1997
No 12 of 1997

No. 7 of 1998

10



Decrees, Statutes and Aflsas well as the National Agricultural
Research Organisation Stat(fe.

The assessment of the economic liberalisation igsliovill be
considered under the following heads:

(a)Fiscal and Monetary Control;

(b)Liberalisation and Expansion of the Private Sector;

(c) Financial Institutional Discipline

(d)Liberalisation of Foreign Trade and StimulatiorExiports
(e)The significance of the External Debt and Foreiggh A

1. Fiscal and Monetary Control

It has been observed tfateconomic stabilisation starts with
monetary and credit policies, which are the maoistoused to control
inflation. It is necessary to control inflation laeise it hurts economic
growth, reduces incentives to save and leads taalstensions.
Inflation is caused by excessive growth in mongypdy which arises
from Government borrowing from the Central Banleartvise known
as “printing money”. Excessive borrowing of money the private
sector owing to negative real interest rates alaoses inflation
especially where the domestic supply of goods andices does not
grow sufficiently fast. Inflation was at 300 pertemt the end of
19862

Government, therefore, embarked onto controllingheyosupply
by restricting credit to government and checkingddrto the private
sector through management of banking system litwidrhe Bank of
Uganda has effected this through treasury billiaogctuse of reserve
requirements and credit policies to the commefuaalks.

The first manifestation of this strategy in legisla terms was the
promulgation of the Bank of Uganda Act (Amendméddgrre& That
Decree raised the authorised capital of the Banbetsubscribed by

51 1986 to 1997
52 No. 19 of 1992

8 Ellyne,op.citP. 8. See also Bank of Ugan@&onomic Report 1986-1994p 4-5
63a Bank of Ugandalbid; p. 3.

64 Ibid P. 9
65 No. 1 of 1986

11



the Government from Shs 20 million to Shs 10 hififo while the

issued and paid up capital was raised to Shs 86rbfor authorised
capital and Shs 20 billion for issued and paid apital®’The Decree
further amended the Principal Act by authorising @entral Bank to
grant to banking and credit institutions medium &y term loans
for periods not exceeding twenty years upon seesdrito be
determined by the Board of the Bank. The CentratkBavas also
empowered to guarantee loans granted by bankirdit aefinancial

institutions®®The consolidating statute has further specified the

securities to be used which include Government rgexsi publicly

offered for sale and to mature within twenty-fiveays provided that
the advance secured does not at any time excequercégnt of the
market value of the security pledged and that sscurities exclude
bonds issued for purposes of capitalisation ofGeatral Bank’The

75 percent formula is extended to another typeeatisty, bills of

exchange and promissory notes eligible for purghasscount or
rediscount by the Central BaflOther acceptable securities are
warehouse warrants issued by legally licensed gérserd bonded
warehouses or their equivalent securing possessiogoods and
required reserves held by the financial institutiah the Central

Bank/* The Decrefalso authorised the Central Bank to guarantee

loans granted by financial institutions not excagd20 percent of the
core capital or as may be determined by he Bankad *The Bank
was also empowered to establish a Credit GuaraBtdeme, a
development Fund or other scheme for developmgnigloses not
exceeding 10 percentum of the core capital of thekB

The above measures were aimed at tightening uprthasion of
credit by the Central Bank to financial institutsomvith a view to
controlling credit and funds available to the gaheublic through the
banking system. This would obviously impact on stép control
inflation within the economy.

71
72
73
74

Ibid. S. 1 (a) amending section 3 of the Bank of UgahctaNo. 5 of 1966
Bank of Uganda Statute No. 5 of 1993, S 15(Q)),

Decree No. 1 of 1986, S. 1 (c) (i)

Bank of Uganda Statute, 1993,S.30 (1) (&) (i

Ibid S. 30 (1) (e) (ii)

Ibid S. 30 (1) (e) (iii), (iv)

No. 1 of 1986,

Ibid S. 1(c) (i) read together with Bank afanda Statute, 1993, S. 30 (1) (9)

Ibid S. 1 ( ¢) (iii) read together with Bank of Ugarstatute, 1993, S. 30 (6) (7)

12



The next legislative attempt at controlling infeati was the
Currency Reform Statutdy which the Central Bank was authorised
to withdraw the old currency notes and coins asdasa new currency
unit at the rate of one shilling (new currencypte hundred shillings
(old currency}®in addition, a tax of 30 percent was imposed orthal
old currency held by the public and financial ingtons/’The statute
which came into effect on 15 May 1987, at aboutddume time as the
onset of the Government’s Economic Recovery Progranthough
not popular, effectively mopped up excess moneycimulation
within the economy and had an impact on inflatibmplicit in this
measure was a devaluation of the currency. The Béatkganda has
observe® that “----the successive devaluations that fobowthe
adoption of the Economic Recovery Programme in h9f7 were
instrumental in compensating for the sharp detetion in the terms
of trade that occurred in the next few yé3rs

The Bank adds:

clearly, the repeated devaluations, in conjunctwmith the
liberalisation of foreign exchange surrender oltiayes helped
to improve price incentives for a wide range of +i@ditional
exports

The resultant devaluation of the shilling followirige currency
reform has been put at 77 peré@ntHowever, the resultant
realignment of pricing and marketing policies, whiulminated into
the increase of petroleum prices at about the dgamewith the aim
of generation of revenue , led to additional inflaary pressures at a
time when producer prices remained depressed inemas®® These
problems had to be tackled in conjunction with othaicies aimed at
liberalising and expanding the private sector, Whi@ shall consider
in the next part.

The next piece of legislation with an impact on eiamny control
was the Banking (Amendment) Staffitewhich extended the

> No 2 of 1987

" lbidS 1

" lbid S. 3

8 Bank of UgandaEconomic Report 1986-199@. 14

79
79
80
81

Ibid p. 5

Ibid p. 5

Ibid

No. 10 of 1992
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application of the principal Act to building Sodes with the result
that such societies would be treated as banksandial institutions
for purposes of that A&

At this stage it is evident that the credit corgrimitroduced by the
Bank of Uganda (Amendment) Decree, 1986 which aosv n
embodied in the Bank of Uganda Statute, 1993 otstthi
Government’s capacity to spend through borrowirmgnfthe Central
Bank. This in turn forced reform in budgetary arstdl policy to the
extent in the case of budgetary management, ofatipgra monthly
cash management system based on available findShe further
result of this was to force Government to find r@ilégive sources of
revenue to fund its expenditure plans and replagenue lost from
the elimination of commodity marketing boafds.It is significant, in
this respect that while in 1985 over 50 percergmfernment revenue
collection was realised from coffee exports, thosirse contributed
nothing in the 1993/1994 fiscal year and only 3cpat of revenue
following the imposition of coffee stabilizationxtan the 1994/1995
fiscal year arising from the dramatic rise in wacliffee prices

It was therefore necessary to pursue the objeativemproving

revenue collection.

Revenue Mobilisation
Policy

As part of the Economic Recovery Programme which lanched in

1987 Government embarked upon major reforms oftaxation system,
with the following medium —to-long term objectiV&s. First, to increase
domestic revenue. Second, to widen the tax bageocagradually lower tax
rates in order to enhance equity, improve on tagpasompliance and
minimise tax evasion. Third, to increase the sloh@omestic consumption

82
83
84

85

See now Financial Institutions Statute No. 4983, S.2

Ellyne,op.cit p. 9

Ibid. See also Uganda Coffee Development StMotd of 1991 as amended by Statute No. 4 of
1994 and Cotton Development Statute, No. 1 of 129dmended by Statutes Nos 5 and 6 of
1994.

Zake, J. “Creating an Enabling Environmenttfer Development of small Seale Enterprises
Through Tax Reform: The Case of Uganda, 1986-19931p-20 (1993) — See also Bakibinga,
op.cit pp.8-9 and Ellyne, op.cit p.9, Bank of UganBconomic Report 1986-1991, p.14

14



taxes through the introduction of value-added taxesefined sales taxes
preferably at the retail level, taking into accotim level of accountability
skills at the taxation point. Fourth, to minimitaxes and tariffs which
inhibit export competitiveness and have a direcring on production or
output decisions. Fifth, to limit the applicatioh exercises to a few goods
such as petroleum, alcoholic beverages and tobdtwexcises would not
discriminate between imported and locally produggmbds. Sixth, to
simplify the system of tax administration by redwgithe numbers of rate
bands while at the same time allowing for flexiilin implementation of
tax policy. Seventh, to use import tariff for protion purposes while the
Sales Tax or Consumption tax handle would be usedevenue generating
purposes. Eighth, to improve tax administration dffering attractive
remuneration incentives to tax collectors, recreitin and training of
personnel in order to simplify tax implementatiorda@nhance equityndthe
provision of adequate facilities for the effectn@lection of taxes. Finally,
to avoid meaningless and uncoordinated adjustmerdsder to allow for a
period of stabilization and forward planning.

Progress towards achieving the above objectives e made
through fiscal policies reflected in the Financeci2e, Statutes and Acts
from 1986 to 1997, the Uganda Revenue Authorityu®a® the Value
Added Tax Statufé and the Income Tax A&. These will be briefly
reviewed relative to the objectives outlined above.

Income Tax

The gradual lowering of tax rates particularly me tcase of income
tax was realised through the Finance legislation tlee fiscal years
1986/1987 to 1993/1994. In what appeared to bemi€ effort to raise
revenue following the assumption of Government oy NRM, while the
Corporation tax for industry and agriculture wadueed from a rate of 50
percent to 40 percent, that in respect of commieroganks and other
financial institutions as well as other enterprigatside industry and
agriculture was increased from a rate of 50 perzefi© percent’ This was
clearly discriminatory and inequitable. Subseqlyetiie corporate rate was

% No.6 of 1991

% No.8 of 1996

% No. 11 of 1997

Minister of FinanceBudget Speecl23 August 1987 (Government Printer, Entebbe, };98hance
Statute No. 1 of 1987.
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lowered from 60 percent to 45% for all tax payemsluding those in
industry and agriculture, while the income tax #in@d was raised from
Shs.50,000/= to Shs 240,000/= per anfitimThe following year the
threshold was raised again from Shs.240,000/= Hse. 880,000/= per
annum and the maximum individual rate reduced &rrtltom 55 percent to
50 percent. The Corporation tax rate for all taxgpa was reduced from 45
percent to 40 percent with the objective of promo®f investment through
the retention of earnings and to attract new foreigd local investmerit.
In the following year the maximum individual rate5® per cent was altered
to apply to annual income of more than Shs. 2.@Romiinstead of Shs 1.2
million.*? In the 1992/1993 fiscal ye€dthe income tax threshold was raised
from Shs. 480,000/= to Shs 600,000/= per annumjewfie maximum
individual rate was reduced from 50 per cent top&dcent on income
exceeding Shs. 3.6 million. The Corporate rate veaisiced from 40 per
cent to 35 percent again with view to encouragmgstment. As part of the
objective of widening the tax base a 2 percent halting tax on
agricultural produce was introduced to cover tleaarof coffee, cotton, tea,
tobacco, cereals, legumes, grains fish, hides king,scattle trading, timber
and milk.

In the 1993/199% fiscal year the income tax threshold was raised
again from Shs 600,000/= to Shs 840,000/= per arnamuinthe tax brackets
reduced from four to three while the tax bands weidened. In addition,
the top marginal rate for individuals was reducemnf 40 per cent to 30
percent for income exceeding Shs. 4.2 million, wpmf 3.6 million per
annum. The Corporation tax rate was reduced frénp& cent to 30 per
cent. Rental income payable to individual landéowhs to be disaggregated
from total income and taxed at 20 percent of gnos®me subject to
personal income tax threshold. These rates hase imaintained todate and
form part of the new Income Tax Act, 1997. In 1894/1995 fiscal yedr.
withholding tax on Commercial tax transactions viasreased from two
percent to four percent and was applied to a raigeports and domestic
transactions. Enterprises whose tax affairs weréoudate were exempted

% Minister of FinanceBudget Speect, July; Finance Statute, 1990.

1 Minister of FinanceBudget Speech8 June 1990; Finance Statute No 3 of 1991.

2 Minister of FinanceBudget Speecl2nd July 1991; Finance Statute No.4 of 1992asdFirst
Schedule.

9 Minister of FinanceBudget SpeecB0 June 1992; Finance Statute No.1 of 1993.

94. Minister of Finance & Economic Planning, Bud§eeech, 25 June 1993; Finance Statute No.9 of
1994.

% | Minister of Finance & Economic Planning, Bud§gieech 16 June 1994; Finance SeaNib.17 of
1994
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from the application of this tax. Withholding tax anterest payments to
individuals was reduced from 15 per cent to 10 gamt and deduction
thereof constituted a final tax. Furthermore, acentive of 100 percent
accelerated depreciation for investments outsidempéda, Entebbe, Jinja
and Njeru was introduced. This subsequently bedocexrl to 75 per cent
under the new Income Tax Act which now includearidave as one of the
areas exclude¥. The threshold on commercial transactions for pseg of
imposition of withholding tax was increased fromsS50,000/= to Shs 1
million while the withholding rate applicable to n@us fees was reduced
from 20 percent to four percent.

As a further measure to widen the tax base, variaueme tax
deposits, under the regime of presumptive taxatwwete raised on the
ground that most of the business community didkeefp books of account
and the deposit rates at the time were very lowoimparison to estimated
business income¥. The other reason given at the time was that tke ta
system in the country “was yet to develop the ciépdo assess all tax
payers expeditiously* Although the system of deposits was abolished in
the 1994/1995 fiscal year on the assumption thxataigers would be reached
through the Taxpayer ldentification Number (TINs®m which was then
introduced” it has been reintroducédn the basis of the earlier reasons and
IS restricted to non-professional business aotisitwith gross business
turnover of less than Shs 50 million.

Indirect Taxes

The trend of gradual reduction in tax rates is a@szernable in the
area of indirect taxes including customs duty, sxcisales tax and value
added tax.

Initially, in order to stimulate local productioduty payable on all
industrial raw materials was suspended, while dutywew machinery, plant
and equipment was waived. In the same vein agui@ilinputs, pesticides,
animal drugs, agricultural tractors and hard teatse to remain free of duty
and sales taXIn the same light customs duty on imported suges mised
to 225 percent and that of soap to 60 percent avitlew to achieving price

% Income Tax Act No.11 of 1997, S.29 and Sixthestule, Part IV

% Minister of FinanceBudget Speechuly 1, 1988; Finance Statute No.3 of 1989.

% zakeSupraN.85, p.22

% Minister of Finance and Economic PlanniBgdget Speech 16 June 1994; Finance Statute Nof 17
1994.

1 Income Tax Act, 1997, S. 5(5), Second Schedule

2 Minister of FinanceBudget Speec®4 July 1987; Finance Statute 1988
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parity with the local productsSubsequently however, customs duties were
introduced on all imported raw materials at the 1@t 10 percent in order to
encourage utilization of local raw materials wralé zero-rated duties were
raised to 10 percent with a view to raising revehue a similar vein, sales
tax was introduced on all zero-rated and exempdymts and excise duty of
5 percent was introduced on plastics, mattressastspand exercise books.
In the 1990/1991 fiscal yeathe tariffs rates harmonization started

with the numerous customs duty rate bands beingceztito five ranging
from 10 to 50 percent with all rates above 50 patrbeing abolished. In a
similar vein, sales tax boards wee reduced to famely 10%, 30%, 70%
and 150% and were applied uniformly to both locaiyoduced and

3 Minister of FinanceBudget Speeclduly 1, 1988; Finance Statute 1989
Budget SpeecB July 1989; Finance Statute, 1990
SeeBudget Speeck8 June, 1990; Finance Statute No. 3 of 1991
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imported goods. Raw materials were to be taxee db\wer end of the scale
while luxuries were to attract the maximum ratexcige duties were

reduced to a two-rate structure of 30% and 60%rasdcted to alcoholic

beverages, soft drinks, cigarettes and all soagdysts apart from bar soap.
Surtax on imported goods similar to those produloeadlly and carrying

excise duty was imposed at the same rate as theeedaty. Anomalously

taxes of government imports were abolished. This later reversed.

In the subsequent fiscal yeafariff bands for sales tax were
restructured from 10% 30% 70% and 150% to 0%, 129%p, 30%, 40%,
50% and 100% to provide greater flexibility in mgim the Sales tax
regime — The excise duty rate structure was retatjsom 30% and 60% to
30% and 50%.

Readjustment of the indirect taxes duty structwasinued through
the following years. In the 1992/1993 fiscal yearnew duty structure for
excise duty was introduced thereby reforming thentaxisting structure to
0%, 10%, 20%,30%, 40%, 50% and 70%. The Commeiiiahsaction
Levy (CTL) was raised from 10% to 15% with catchimmameas being
widened to include water utilities and civil avati The year also marked
the abolition of export duty on coffee which hadebehe main stay of
government revenue. Bulk petroleum products werargdd at anad
valorem rather than specific duty rates. In the 1992/19B%af yeat
customs duty at the rate of 10% was imposed oncwagrral inputs
including agricultural machinery and tools, but lexing fertilizers,
pesticides and seeds. The customs tariff struetasereduced from six rates
to four rates ranging from 0% to a maximum of 3@%bluxury goods were
subjected to an import excise rate ranging from 30%100%. A 10%
customs duty on all raw materials was reimposed Wi¢ provision that the
sales tax on these raw materials for registeredufaaturers would be
remitted and collected after production. The std&sstructure was amended
from a nine rate structure to a four rate struct@eging from 0% to a
maximum of 30% in preparation for a VAT structufde excise structure
was altered to a five rate structure of 0%, 109%806380% and 70%, with a
100% rate charged on cigarettes and alcohol.

A major reform during the same year was the intotidn of the
Harmonised Commodity Coding system (HS) to repléce National

6 Budget Speech 996

r. Budget SpeecH“duly, 1991; Finance Statute No.1 of 1992
8 Budget SpeecB0 June, 1992; Finance Statute No. 1 of 1993
° Budget Speecl25 June 1993; Finance Statute No. 9 of 1994.
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Customs Tariff System based or the Customs Co-tiprraCouncil

Nomenclature (CCCN). In the 1994/1995 financial rfeathe HS was
modified to reclassify goods into luxury, intermeii and essential
categories, with the aim of harmonising tax rateshe principle that luxury
and less essential goods should attract the high&srates. The main
features of the reclassification were that raw miae imports for industry
would be harmonised to a duty rate of 10%, while ifgputs into key
industries whose raw materials were unlikely togoeduced locally, the
duty would be remitted.

In line with major tariff reforms introduced in tHE97/1998 fiscal
year affecting non COMESA goodshe maximum duty rates were reduced
from 30% to 20%. Excise surcharges were reducedl%. In the
1998/1999 financial year there has been furthemuaahs involving
movement form a four rate duty system of 0%, 5%% Hnhd 20% to a three
rate regime of 0%, 7% and 15% Effectively the maximum rate was
reduced form 20% to 15% while 10% rates were reiflad as either 7% or
15%. A zero duty rate has been maintained for @adtmachinery imports
and for other essential impafts

It has been noted that the country has gone alaygsmce the early
1990s when there were import tax rates of betw®&nahd 200%

Value Added Tax

As part of the process of widening the tax-base iaotkasing the
revenue share of consumption taxes, the governmer®94 announced the
introduction of Value Added Tax (VAT) effective fro 1% July 1996,
thereby replacing sales tax and commercial traisect.evy (CTL}® VAT,
which is a consumption tax imposed at each stagheotlistribution chain
on the value added component of goods or servisdsorne by the final
consumer. It is normally charged at the importdtimanufacturing,
wholesale, retail and finally on the consurifelts main advantage is that it
Is a broad-based tax capable of raising considerabins of revenue by
comparatively small increases in tax rates and empmently consumer

10 Budget Speech,6 June 1994; Finance Statute No. 17 of 1994.
1 Budget Speech 997

12 Budget Speegh.1 June, 1998, PP 25-26; Finance Bill, 1998
13 Budget Speeclhibid P. 26

1 Ibid.

15 Minister of Finance & Economic Planning, Budgeegch 16 June 1994; Value Added Tax

Statute Nol 8 of 1996
Bakibinga,Value Added Tax: Introduction, Rationale and thevlla Uganda(Professional Books
Publishers, Kampala, 1996), PP. 1-2
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prices. The revenue also rises automatically wiffaion and with growth
in consumer expenditure and enables governmentatsfer some of the
burden from income to consumer expenditure, there&mgouraging
savings'’ Furthermore, it is a neutral tax and does not depa a variety of
tax rates and reliefs as is the case with incomentar does it discriminate
between imports and domestic supplies or betwe#aret sectors and
levels of trade as had been the case with salesdt@xcise duty. Cascading
of taxes or imposing taxes upon taxes as was tee w#h sales tax and
CTL is avoided. Since the VAT is borne by the fisahsumer, investment
in industry and development of exports are encadagecause business
inputs including capital goods are relieved fromttNWAT and it is fully
rebated on exports.

The introduction of VAT has also provided an oppoity to
introduce modern and efficient tax administratioechmanisms with spillover
effects in the administration of other taxes. Tisisachieved through the
existence of an invoice or paper trail, which pded the mandatory record
of a registered trader’s transaction from whiclptepare a tax return. Since
the collection of VAT is spread throughout the entproduction and
distribution chain, this spreads the tax risk alsd &nsures that the tax lost
any stage of the distribution process can be reedvat a subsequent
stage™®

A major disadvantage of the VAT are costs involvedrecord
keeping, auditing thereof and filing returns whate required on a monthly
basis with Uganda Revenue AuthofityThis has been addressed by raising
the threshold of business turnover required forstegtion for VAT filing
purposes from Shs 20 million originally to Shs 5Bliom annually? The
effect of this is to eliminate small businessearirthe administration of
VAT. However, they may opt for voluntary registaatiin order to enable
themzzj[o claim refund of VAT paid on supplies of deoor services to
them:

The introduction of VAT effectively introduced aitorm tax rate of
17%2\gvhich replaced the rates then prevailing utitkersales tax regime and
CTL.

v Ibid. P. 4.

18 VAT Statute, S 20, 48; Second Schedule

19 Bakibinga,Supra n16, P. 5

20 Vat Statute, 1996, S. 32 read together with @efinition of tax period)

A lbid S. 8(2) as amended.

2 Ibid Ss 8(4), 9(2), 48

B Statutory Instrument No. 1996 made under se@R{R) of VAT Statute See also Finance (No. 2)

Act, 1996, S. 13 (1)
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Although the introduction of VAT was initially betsby conceptual
problems on the part of traders in its first yehingplementation, it appears
to have settled down in the second year, when #&venue target was
exceeded’

Stamp Duty

The trend of lowering tax rates also affected staluty which after
being raised from 1% to 3% in 1992vas restored to 1% the following
year.%Efforts to reduce it further to 0.5% in 1996 did nuaterialise.’

Tax Administration

Following a study which had been completed the iptesyear, the
Uganda Revenue Authority (URA) was set up in Seper 199%%ts
purpose was to improve tax administration generahd to provide
sufficient autonomy with a view of enhancing revenoollection’It
replaced the defunct revenue departments in threNheistry of Finance. Its
existence was intended to address issues of poorateministration,
incentives to tax collectors, availability of egoipnt and logistics, low
compliance by tax payers, control systems includimg use of banks for
revenue collection, inadequate quantity and qualitynanpower. It was
further intended to move away from the bureaucratit service culture of
work and disciplinary procedures with a view to akieg inefficiency and
corruption among staff. Relative to this, it wawvisaged that an attractive
remuneration package for staff would discourageugmion among staff.
Additionally, through relative autonomy, the URA svaxpected to have
some control over its resources and budget asasdbeing able to hire and
fire staff independent of the shackles of the aeilvice rules’

Tax administration was further enhanced by theothiction of the
system of Tax payer Identification Number (TIN)aseans of identifying

2 Press Release Issued by URA, July 1988

% Finance Statute No. 1 of 1993

20 Ibid No. 9 of 1994

2 Finance Bill No. 8 of 1996, S. 6

8 Uganda Revenue Authority Statute No. 6 of 1991

2 Bakibinga, “Reform of Tax Measures and Its Effectyganda, 1986-1994 “Paper Delivered to

Makerere Economics Society’“December, 1994, pp 13-14; Ellyran.cit p.9; Bank of Uganda,
Economic Report, 1986-1991, P - 14

See generally Coopers & Lybrar@pvernment of Uganda Planning for a Revenue Autthéor
Uganda(1991) paras 206, 208 and IMBganda Possibilities for Tax Reform: Aide Memoire
(1991)
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taxpayers through importation, licensing and emplegt transactions. This
would form the basis for a comprehensive taxpaygseland also assist in
revenue collection

A system of payment of taxes in installments was &itroduced as a
means of easing the process of tax collectiBarthermore despite some
false starts® a Tax Appeals Tribunal has finally been set updadle tax
payers complaints and grievances arising from assast to tax,

Efforts to combat smuggling have also been pursuigdlly through
the Anti Smuggling Unit and now the Revenue Pravecservice. However,
smuggling continues to affect revenue collectioryddy because of price
differentials of items such as petroleum, alcohotl a&igarettes existing
between Uganda and her neighbotirs.

Tax Exemption&>®

Government has tightened up on exemptions to thenexhat they
have been abolished with respect to government isng@arastatals and
limited with regard to private bodies, particulaBGOs* Previously this
constituted a big drain on revenue. It is notabldahis regard, that while
section 22 of the Income Tax Act 1997 exempts payshef alimony,
pensions, premiums on life insurance policies awoatrioutions from
retirement funds from taxation, section 23(2) dasa$ such payments on
the part of the payer from being deduced from inedior purposes of
assessment to Income tax. Tax foregone in the 1998/ fiscal year
amounted to Shs 122.7 million compared to a budgatevision of Shs 500
million.

Effects of Fiscal Policies

The fiscal policies pursued by Government since 6198ve
considerably increased revenue collection over ffears. Revenue
collections rose from Shs 185.4 billion in the 1A9D2 fiscal year to Shs
291 billion (1992/1993), Shs 388.5 bhillion (199349, Shs 531.2 billion

i Finance Statute No. 9 of 1994; Budget Speecliu2®, 1993; See also Value Added Tax Statute
No. 8 of 1996, S. 55; Income Tax Statute, No. 11947, S. 136

32 Budget Speecl25 June, 1994; Finance Statute No. 17 of 1994

B Budget Speecl25 June 1993, Finance Statute No. 17 of 19944573

3 Tax Appeals Tribunals Act No. 12 of 1997

® Budget Speech, 11 June 1998, paragraphs 70 and 91

35a World Bank ,The Challenge of Growth & Poverty Reduction in Ugdg(1996), pp 8-9.

% Finance Stature No. 9 of 1994, S. 40 (1) and s&&zthedule; Finance Statute No. 17 of 1994;

Income Tax Act No. 11 of 1997, Ss 22, 23(2); VARt8te 1996, S 50; First Schedule
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(1994/1995), Shs 646.04 billion (1995/1986)n the 1996/1997 fiscal year
collections rose to Shs 738.1 hillidhwhile in 1997/1998 financial year
they had risen to Shs 785 billidhln terms of revenue to GDP ratio revenue
performance rose from 4% in 1986 to 7-8% in 19931 &6% in
1994%°Subsequently this rose to 11.6% in 1996/1997 bllitdel1.3% in
1997/1998"" The revenue to GDP ratio however remains low cogtpéo
countries with rather similar circumstances suclikesya where it is 26%,
Tanzania, 14% Malawi 17% , Ghana 19% and MozambaqueZambia at
about 20%?

The increase in revenue is attributable to fisadicges of improving
tax administration, widening the tax base througe introduction of
consumption taxes and lowering tax rates which um tenhances tax
compliance, as well as curbing exemptions. As vadl siee in the next part,
increased investment and liberalisation of tradaciices may also have
contributed enhanced revenue through indirect tagesimports and
services.

At this point we may note that the recent promudgabf the Income
Tax Act 1997 which has introduced world wide tasmff® a limited form of
capital gains taXreintroduced presumptive taxation for non-profassio
businesses with a gross turnover of less than $hm Her annuffiand
curbed tax exemptioffswas a reaction towards the complete abolition of
tariffs in international trade as proposed by therM/ Trade Organisation.
This would reduce trade taxes which in 1997 stobdatzout 40% of
collections with income tax and VAT contributing %3 and 28%
respe4cétively‘.7Hence the need to emphasize income tax and themmtisn
taxes.

2. LIBERALISATION AND EXPANSION OF THE PRIVATE_SECTOR

3 Bank of UgandaAnnual Report1995/1996, pp 12-13

38 Bank of UgandaQuarterly Economic Report April-June 19%p 9-10

3 Minister of Finance, Planning & Economic DevelaathBudget Speeciil June, 1998, p. 21
40 Budget SpeechQuarterly Economic Report April- June 199p 9-10

4 Budget Speech,1 June 1998, Para 69, P. 21.

42 Budget Speegclibid para 73, p. 22

a3 Income Tax Act, No. 11 of 1997, S 18(2) read tbgewith S. 80.
a4 Ibid Ss 19 (1) (a), 50-55

° Ibid. S. 5(5), Second Schedule

46 lbid. Ss 22, 23(2)

47
48

Bank of UgandaQuarterly Economic RepgrApril to June 1997, P. 33

Letter: Commissioner, Tax Policy, Ministry of Bimce & Economic Planning to Commissioner-
General, URA 8 November 1994, Quoted in Bakibirigaform of Tax Measures and Its Effects
in Uganda” (19940p.cit p. 28. See also World Bank Ugand@age Challenge of Growth and
Poverty ReductiofWashington, 1996) Executive Summary, pp Xiii, Xv,
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(a) Produce Marketing

It has been observ&dhat reforms in the area of liberalizing markets
are at the heart of structural adjustment andebahomic theory shows that
resource allocation is best left to market forcdslevappropriate pricing
advances market efficiency. The consequence of ithithat barriers to
commerce and investment need to be removed. Thetenance of free
markets dictates that government should not beledoin commercial
sector activities, which should be left to the ptevsector.

It is in the light of this theory that legislatioon liberalisation of
commodity marketing, encouragement of investmeiit bmcal and foreign
and privatisation was promulgated.

In the area of commodity marketing liberalisatithre most significant
legislation are the Uganda Coffee Development &al991, the Cotton
Development Statute 1994 with its amendments aadAtricultural Seeds
and Plant Statute, 1993.

The Uganda Coffee Development Authority StafiitéCDA)
effectively removed the monopoly of buying and nedirkg coffee from the
Coffee Marketing Board. The role of the UCDA wasdueed to6
promoting, improving, and monitoring the marketiofycoffee in order to
optimise foreign exchange earnings and paymerfeaneers; controlling the
guality of coffee to ensure its marketability incamdance with contract
stipulations between the seller and buyer; comgland monitoring the
coffee price to ensure that it is not below theimimm price; developing and
promoting the coffee and other related industrieough research and
extension arrangements; promoting the marketingcaffee as a final
product and promoting domestic consumption. UCD®Ie is, therefore,
promotional and regulatory. Its functidhare largely those of informational
with respect to terms of contracts of sale of aaffguality, statistics, coffee
prices; liaison with the International Coffee Orggation and other
organisations; supervision of the coffee subseaayanisation of training
for technicians, coffee processors and quality rodiets; registry of bodies
wishing to market coffee and certification of grael quantity of coffeg®

49 Ellyne, Op-cit P. 10

0 No.4 of 1991 repealing the Coffee Marketing Act. MO of 1969. Amended by Statute No. 5 of
1994

51 lbid S. 4

52 Ibid_S. 5

3 Uganda Coffee Development Authority (Amendmengt@e No. 5 of 1994, S
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A related development was the suspension of théicagipn of the
Coffee Export Duty Act'thereby effectively abolishing export duty on
coffee®A limited Coffee Stabilization tax was imposed het1994/1995
fiscal year. Its aim was to mop up excess liquiditising from the coffee
boom.

The effects of these legislative changes were dbaut 100 coffee
exporters were licensed and coffee farmers recgwenhpt payment and a
much higher percentage of the export price irrespef international
market price¥lt is also sugestéfthat the liberalization of the coffee sector
not only saved that industry but was probably thgle greatest contribution
to the reduction of rural poverty. The developmeramcided with a rise in
coffee prices on the world market otherwise knowritee “coffee boom”,
with earnings rising from Shs 111.3 billion in th®92/93 fiscal year to Shs
456.73 billion in the 1994/1995 fiscal ye4r.

Similar to the UCDA, the Cotton Development Orgatien which
was set up under the Cotton Development Statwias restricted to
promoting and monitoring production of cotton aegresenting all aspects
of the cotton industr{® Its functions are largely the same as those of
UCDA.*'This effectively removed the monopoly of buying amarketing
cotton form the Lint marketing Boafd.

A similar statute to the ones relating to cottord aroffee, the
Agricultural Seeds and Plant Stafiitavas passed. It set up a National Seed
Industry Authority with the objectives of: formuiay and advising
Government on national seed policy; establishisgsiem of implementing
seed policies through established technical coragsttconstantly reviewing
the national seed supply and advising Governmertheradministration of
the seed industry and co-ordinating and monitothrey public and private
seed sector in order to achieve the national Seegrénme Objective¥.
The role of the Authority is, therefore largely &bry, regulatory and co-
ordinating. It is not involved in buying or markegi seeds.

4 Cap 181 (Laws of Uganda 1964 Edn)

% Finance Statute No. 1 of 1993, S. 11

6 Ellyne,op.citp. 11 and P. 23 n. 11

> Ibid

8 Bank of Ugand@nnual Report$or 1993/1994, 1994/1995 and 1995/1996.
59 No. 1 of 1994 as amended by statute No. 6 of 1994

60 Ibid S. 6

o1 Ibid. S. 7 See also note 52 52 above and text thereof.

62 Ibid S. 34 repealing the Lint Marketing Board Act ahd €otton Act.

64 No. 10 of 1994.
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There was a drop in exports of cotton in the twargdollowing the
dissolution of the Lint Marketing Board, but thdsegan to pick up in the
1995/1996 fiscal yedr.

(b) Investment

In addition to fiscal, monetary and market libesation policies, the
Government in 1991 embarked upon a vigorous dovenicourage foreign
and local investment. Admittedly, this strategy statted way back in 1982
with the passage of the Expropriated Properties 2882 whose objective
was to return to Asians property which had beernrapgmted from them
during the Amin Military Administratioi®The departure of the Asians who
were the commercial backbone of the economy  adyersdfected the
investment climate in Uganda. This resulted intealine in production as
measured by constant GDP, by 13 percent betweeh 48d 1986 which
has been described as “an amazing contraéf®y”’1995, however, the
Government had returned over 3,000 properties ianAswners, “thereby
lending credibility to its commitment to foreigrviestors®®

It is against this background that the Investmenti€Cof 1991 is
analysed particularly with regard to incentivesodt to investors. The main
objective of the code is to facilitate more favdalea conditions for
investment for both local and foreign investorseTigpes of investment
highlighted by the Code include manufacturing, it commercial and
agricultural venture® The Uganda Investment Authority which is charged
with implementing Code has representatives from thiganda
Manufacturing Association (UMA) and the Uganda Na#l Chamber of
Commerce and Industry.

The Code providé¥or exemption from import duties and sales tax
payable on any plant and machinery not availabledganda imported for
the purposes of making a new investment, provideat the plant and
machinery is not more than 5 years old. To qudlify incentives; the

& Bank of UgandaAnnual Report 1995/199@®. 16 See also Annual Reports for 1993/1994 and
1994/1995.

e Assets of Departed Asians Decree No. 27 of 1883},7, 13.

&7 Collier, P & Pradhan, S. “Economic Aspects of Tmansition from Civil War” in Hansen, H.B. &

Twaddle M. (Ed)Developing UganddFountain, Kampala 1998) pp 19-21.

&8 Ellyne, Op.cit, p. 12

69 Investment Code, 1991, S. 14 and Second Schedule
70 Ibid S. (2) (e), ()

" lbid S. 22

2 Ibid Ss 13, 23
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investors should either be export-oriented, engageesource-based import
substitution or service activities, utilizes localw materials, supplies and
services, creates employment opportunities in Ugaimdroduces advanced
technology or upgrade indigenous technology or rdmuties to locally or

regionally balanced socio-economic development.gi@aily the code

required that in the case of a foreign investor bad to make a capital
investment of or equivalent to capital goods wathleast US $ 500,000
while a Ugandan investor’s investment had to bdeast US $ 50,000.
However, presently, it would appear that a foreigmestor need only

provide proof of availability of US $ 100,009.

Upon fulfillment of the investment requirements,cartificate of
incentives is issued to the investor by the Uganidaestment
Authority.”*The Code originally provided for direct taxes ex¢iop to the
holder of an incentive certificate for periods remggfrom three years (where
the investment was worth between US $ 50,000 an@Q0000) to five/six
years for an investment in excess of US $ 300700 holder of the
incentive certificate was also entitled to firstial privileges for a foreign
investor and his expatriate staff entitling themrtgort duty and sales tax
duty free, motor vehicle for personal use and pekeffects°Finally was
entitlement to drawback on duties and sales taalglayon import inputs
used in producing goods for expbtt.

The investment tax incentive regime had been @t variously as
contradicting the country’s drive to widen the tamse and increase
revenu€? Indeed in the 1992/1993 fiscal year, revenue doissng from the
investment tax exemptioffe/as estimated at 120 percent of total revenue
raised from import duties and sales taxes on nbmygorts. The largest
revenue losses came from foreign NGOs exemptiob®)4lonor -—funded
government projects (33%) and industry (22%). Reeerloss as a
percentage of total public revenue raised was 3&Rarly this was
untenable.

As we have already seen, there has been a treratdswationalising
tax rates in order to make them equitable. Witk tl@velopment, a lopsided
investment incentive regime laying emphasis oneteemptions is no longer

& Private Enterprise Support, Training & Organi@adl Development Centre (PREST@ping

Business In Uganda: A practical Guidépril 1998) p. 12
Investment Code, S. 24
Ibid. S. 25 now repealed by Income Tax Act, 1997,

74
75

7 Ibid S.26
77 Ibid S. 27
8 Bakibinga, “Reform of Tax Measures and Its Effecttganda 1986-19940p-cit. P. 25

& See World BankJganda: The Challenge of Growth & Poverty Reduc(it®96), P. 8, Para 1-16.
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required. Consequently, the direct tax exemptiodeurthe Code has been
removed and replac&ith a generous depreciation regime which appties t
machinery, industrial buildings, initial start-upsts and investment or initial
allowance.

The question arises as to whether the investmamw dnrough the
Investment Code has yielded the desired results. y@ars after the passage
of the Code, the Uganda Investment Authority hadiesl 1200 investment
licenses which indicated a potential investmentU$ $ 107 billion.
However, due to the long lead time in realizingasinent in Uganda only
about US $ 400 million of the potential, had beealized in January
1995%'At about the same time, the World B&hkoted that most of the
post-1991 investment had gone into the manufagumector which
accounted for more than 70 percent on the groumelstment. Most of the
manufactures were largely import substitutes whid8s was agro-based..
The overall picture in 1991-1994 did not show irweent directed toward
export-oriented activities. Only 8 percent of thetpmt of he firms
surveryefwas exported in 1995 mainly to regional marketsmtempared
to 7 percent in 1991.

The World Bank recommended more private investrirentachinery
and equipment as a means of stimulating growtboticedes thoudfihat
reform of the regulatory and incentive environmieas made Uganda more
attractive to investors than many other African rddes despite suffering
from lack of skilled workers and management capadit the 1995/1996
fiscal year, total investment licensed between J#91 and December,
1995 amounted to US $ 2.56 billion of which mantfaag constituted 30.8
percent*®

( C) Privatisation of Public Enterprises

Similar to the liberalization of markets and prgirpolicies, is
recognition of the need to remove the monopoly tms of public
enterprises which had led to abuses and corrupionlar to those in
marketing board¥ In this regard, privatisation of public enterpsse seen

80 Income Tax Act 1997 Ss 27-31, 33, 34, 37. Serldtganda Investment AuthoritGuide to
Investing In Ugand@March 1998), P-6.

81 Ellyne, Op. Cit P. 12

82 Uganda: The Challenge of Growth & Poverty Reduc{ib®96) pp.xv, 30-31.

8 World Bank & UMA (1995)

84 World Bankop.cit (1996) pp 31-32

84a Bank of UgandaAnnual Report, 1995/199€. 22
& Ellyneop.cit p. 11
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as part of the process of economic structural adest policy aimed at
making the economy efficiefit.

Public enterprises had been set up in Uganda asaasyof providing
goods and services, to control the pivotal aspetctee economy and also
spearhead industrial development which the indigesgrivate sector was
not equipped to do owing to lack of capftdbthers, particularly marketing
boards in the agricultural sector had been set efpré independence to
implement the imperial government's “monopoly in rghasing and
marketing those crops (such as cotton and coffee)order to curb
competition from other powers such as the UnitedeStand Japa”

It is now acknowledged that as policy instrumenise public
enterprises have failed to achieve the objectigesvhich they were created
of spearheading development through industriabmatand commercial
activities®*This has been due to political interference, lafckl@arly defined
objectives, lack of managerial skills and corrupfi®Additionally, public
enterprises have been a drain on the public trgasuerms of underwriting
their losses or subsidizing their activities. 1r4%lone Government spent
Shs 208 billion on such enterpriseBor this reason, it is felt in monetary
circles that Government should privatise publicegmises involved in
“‘commercial” business in order to enable her cotreé®m on non-
commercial services such as education, healthastrfrcture and other
social services

The above considerations led Government to embaok the policy
of privatisation which is embodied in the Publict&mprises Reform and
Divestiture Statuté® Privatisation is defined &s‘the transfer of proprietary
interest in a public enterprise from the state iacthde where necessary the
winding-up or dissolution of that enterprid&"The main objectives of
divestiture under the PERD statute are two. Fitee reduction of

8 Ellynelbid. See also Tukahebwa, G.B. “Privatisation as a @weent Policy” in Hansen, H.B.

& Twaddle, M.Developing Ugand#€1998) pp 60, 62.
Tukahebwa, Ibid P. 59. See also Suruma, “Prigtitis & Democracy” Paper Delivered under the
auspices of the Uganda Economics Association KaaripalFebruary 1993.

87

8 Tukahebwabid.

89 Ibid P. 60

%© Ibid P. 68 See also Abeywickrama, K. “PrivatisatioDgveloping countries” New Vision 5 & 12
Sept 1993.

o Privatisation Unit PublicatiorutlookVol 1 P. 1 (1995, cited in Bakibinga “Has Privatiea

Run Amok?”Uganda Law Focu$LDC Kampala) Vol 1 No. 1 P. 90 (1998)
Ellyne, Op.citp. 11

92

9 No. 9 of 1993 (hereinafter referred to as “PERDe")
94 Ibid. S. 2
% lbid S. 2
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Government equity holding in the public enterprifesreby relieving it of
the financial drain on its resources and the buafeéheir administration and
raising revenue by means of divestiture, includingjere necessary,
liquidation or dissolution of public enterprisesdaty the promotion,
development and strengthening of the private seSecond, privatisation is
designed for the promotion of institutional arramgats, policies and
procedures for:
(i) ensuring the efficient and successful manageminmancial
accounting and budgetary discipline of public goriges;
(i) ensuring the separation of ownership and manamt
functions;
(i) enabling Government to play its proper rolemm effectively as
owner of public enterprises;
(iv) enforcing accountability.

Divestiture is also aimed at the rehabilitation agstructuring, where
appropriate, of public enterprises; and the proomotiof local
entrepreneurship. The policy objectives, therefersjsage total and partial
divestiture by Government from public enterprisesweell as restructuring
thereof and the promotion of efficiency and loaatrepreneurship’

The main objections to privatisation are firsthatlpublic enterprises
are national property which should not be dispasfeaind that the proceeds
of such disposal do not justify the resultant ecoicodisenfrachisement of
public property’’ Second, it is argued that the privatisation predes been
lopsided favouring foreigner8. Third that the nation’s assets are being
disposed of cheaply and that there has been namaitcg for the proceeds
of privatisation”Fourth that the process is not transparent andesulsp
political interference. There is also the criticism, which may be prematur
that privatisation has so far not achieved its aavgoal of developing
private entrepreneurship with the result that meddivel entrepreneurs who
lack large amounts of capital will remain sidelinesl the remaining public
enterprises are taken over by multinational corpama. In this regard it is
said that the divestiture policy in Uganda has rgdothe broadening of

% See also Bakibingalganda Law Focug1998) P. 91
97 :
Ibid
%8 Ibid p. 93 See also Tukahebwa, Op..Cjp. 67.
9 The East African Newspapéssue No. 99, September 23-29, 1996, pp. 1-2 ait®&akibinga

SupraP. 95. Tukahebwkbid. P. 64 giving examples of undervaluation of enisgs.

Tukahebwagp. cit P. 71. See alddew Vision Newspapgeé August 1998 on the controversy
surrounding the divestitures of Sheraton Hotel ldgenda Commercial Bank.

31



ownership which is one method of promoting Ilocal ivae
entrepreneurship.

On this issue, Uganda may have to learn from themkfan and
Nigerian examples. In contrast to the PERD statutee Zambian
privatisation law lays emphasis on the distributafnownership among a
wide spectrum of the population. For this purpoke Zambian Law
provides for the setting up of a Privatisation. Sirund which holds shares
on behalf of Zambian investors until they are atwebuy thent.The
Zambian legislation also limits foreign particimatito those areas where it
IS necessary to develop the export market or wier@ature of the business
requires global linkages and international expgsure where foreign
investment or technology is required to expandddeacity of operations.
There is no such explicit limitation in the PERatSte, where the emphasis
appears to be on divestiture to the highest bidterNigeria there is
restriction of how much equity in a public entegpriunder divestiture an
individual or individual group may purcha¥dditionally, Nigeria has
implemented its divestiture through the Stock MarKéis approach has the
effect of broadening ownership of the divested pul@nterprises and
avoiding majority shareholdings by foreigners.

The above shortcomings in the Uganda divestituoegss point to
constraints which the Privatisation Unit in the Miny of Finance and
Economic Development has itself identifigfirst, is the slow evolution of a
capital market mechanism to facilitate the proceégsile the law governing
the Capital Markets Authority has been enacted, Kanpala Stock
Exchange is yet to fully take-off. Second, the mddprocess has attracted
speculative bidders who have presented high bid$héve been unable to
meet their commitments.This has resulted into a lengthening of the
divestiture process necessitating renegotiationraadvertisement. This in
turn explains two other problemMisFirst the asset stripping and financial

2 Tukahebwalbid p. 71
UNIDO, Private Sector Development and Privatisation in €&eping countries: Trends, Policies
and Prospects Repoftienna 1993) cited in Tukahebwa Ibid. p. 66

4 UNIDO, Ibid
° Ibid.
6 Statutory Report to NRC for the Period Ending 3t &eber, 1995pp. 9-10

The most recent examples relate to the divestibfiSheraton Hotel and Uganda Commercial
Bank. Even where divestiture has taken place, éreawners have not fully paid up: Sdew
VisionNewspaper 6 August, 1998.

Bakibinga,Uganda Law Focusp. cit , P. 94
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looting by those in control of enterprises slateddivestiture and the delay
in the payment of redundancy dues. Second, therualdation of enterprise

assets presumably in an effort to speed up thestivee process as
presumably happened with the Nile Hotel Complex laasl been the source
of controversy over the divestiture of Coffee Mdikg Board Limited.

The issue of broadening ownership of public entsegsr has
manifested itself in legal proceedings by minorgfareholders of he
divested enterprises against Government on thengeothat their interests
have not been considered.

The above constraints, notwithstanding, it is ewidehat the
divestiture process has been systematically impksaein accordance with
the PERD Statute. In this regard, the Privatisatiémt has taken into
account serious business plans by investors, dgperiassume existing
liabilities of the enterprise and to pay retrenchingackages to employees
as well as ensuring local and indigenous partimpaftThis has resulted in
the rehabilitation and functional efficiency of dited enterpris&ssuch as
Tororo Cement Company, Hima Cement Ltd in Kasesew@ Beverages,
Nile Breweries, Kakira Sugar Works, Jinja, Steetfooation of East Africa,
TUMPECO, Rwenzori Highlands Tea Company, Lira Hatedl the Uganda
Commercial Bank not to mention petroleum companiégss has in turn
increased production and generated additional entlitaxes revenue for
government in the form of sales tax and value adtied generated
employment both within the enterprises and indiyedhrough the
distributive process of products particularly bexpgss such as beer, soda,
sugar and tea.

Concerning the allegation that the divestiture psschas favoured
foreigners as at September 1996, out of 42 ensapprivatized then, 25 (or
60%) had been bought by Uganddfike speeding up of the take off of the
stock market would address the broadening of ovaeterough acquisition
of shares in the public enterprises by memberdefgublic. The need to
involve the public through funding facilitation, oalg the lines of the
Zambian Law on Divestiture, still requires attentiolhere is also the
alternative option of placing more emphasis on nawimg the performance
of public enterprises rather than ownership stmestf

Ibid p. 95 Examples of such suits is the one by shédelwof the former Lake Victoria Bottling
Company (now renamed Crown Beverages) and thokeparial Hotels

10 Bakibingalbid pp. 96-97. See also Bank of Ugandanual Repor1995/1996, p. 22
1 Privtisation UnitOutlook(September, 1996)
12 Bardhan, P. “The State and the Market” in Ofstadand Wiig, A. (EdsDevelopment Theory:

Recent TrendéBergen, 1993) cited in Tukahebwp.cit , p. 71
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The ultimate success of the divestiture procedshwimeasured by its
impact on the reduction in poverty, unemployment anequalityA
process, which marginalises the majority of thepbe@nd has no direct
bearing on real development of the people, canmet shid to be
developmental. Nevertheless, it should be concedatthe privatisation
process has contributed to the growth of the ecgndine Bank of Uganda
has observed in this respect:

Growth in manufacturing reached a record high of 18

1 percent, the highest in 20 years. This sector has
benefited most from the privatisation of public

enterprises, which gained momentum during the
financial year (1995/1996)

Overall growth of GDP at factor cost great the rates of 8.4% in
1992/1993, 5.3% in 1993/1994, 10.6% in 1994/1995%8in 1995/1996,
5% in 1996/1997 and 5.5% in 1997/1998. Growth ia thanufacturing
sector remained strong and in the 1997/1998 figeal increased by 13
percent®

(d) Capital Market

As has been observed above, one factor which héected
transparent and equitable divestiture of publiegrtses is the absence of a
functioning capital market. This problem has beackled in legislative
terms by the promulgation of the Capital Marketsthsuity Statute”’” The
statute establishes a Capital Markets Authority fGMharged with the
promotion and facilitation of an orderly, fair aedficient capital markets
industry in Uganda. It also provides for stock exuipes, stockbrokers and
other person’s dealings in securities and offen@dating to trading in
securities and ancillary matters. In particulag @MA is charged with the
development of all aspects of the capital marketis particular emphasis on

13 Adopting Seers D’s definition of “development’éS8eers, D. “What are We Trying to measure?”

in Baster, N. (EdMeasuring Development: The Role and Adequacy oélopment Indicators
(London, 1984) Cited in Tukahebwlaid, pp. 61,71

14 Bank of UgandaAnnual Report, 1995/1996. 22.

15 Ibid. P. 23. See also Bank of Uganduarterly Economic ReporApril to June, 1997, P. 26;
Bank of UgandaState of the Econon{$eptember 1997) p.3; Minister of FinanBedget
Speech1998, Para 4, P. 3.

16 Budget Speechi998, para 4
v No. 1 of 1996.

34



the removal of impediments to, and creation of mtiees for longer-term

investments in productive enterprise. It is alsopewered to create,
maintain and regulate, through a system in whiehntlarket participants are
self-regulatory in the maximum practicable extehtaomarket in which

securities can be issued in an orderly, fair afidient manner.

It is obvious that the CMA statute is another de\by Government to
encourage foreign investment. For this purpose,GNMA is enjoined to:
protect investors’ interests; create a compensatfand; maintain
surveillance over securities to ensure orderly, dad equitable dealings in
securities; register, license, authorise or regulatock exchanges,
investment advisers, registrars, securities brokedealers and their agents
and control and supervise their activities withi@wto maintaining proper
standards of conduct and professionalism in theurgexs business;
formulate principles for the guidance of the sea@siindustry; monitor the
solvency of license holders and take measures dtegr the interest of
customers where the solvency of any license haoflar doubt; protect the
integrity of securities and market against any ebuarising from the
practice of insider dealing; adopt measures to nmze and supervise any
conflict of interest that may arise for brokers dealers; perform the
functions conferred on it by section 43 of the Camips Act relating to the
issue of a prospectus or invitation to the pubtictdke up shares in a
company.

The term securities refers to shares and debenigseed by a
company. A share is the interest of a member oresloéder in a company
measured by a sum of money for purpose of liabditg interest. It entitles
the holder to share in the profits of the compagigtive to the proportion of
shareholding and the right to vote at the compaggseral meetinf A
debenture Sa document acknowledging the indebtedness of a apynp
which is normally, but not necessarily secured bgharge over property.
The capital market is therefore a forum for tradim@ company’s shares or
debentures.

The recent controversy relating to the divestitofethe Uganda
Commercial Bank, where there had been allegatibnsoropriety on the
part of the Westmont Company and Greenland Bankldvbave been
avoided if the process of divestiture had been gotadl through a stock
exchange. Through the stock exchange it would bg &averify the profile
of bidders in terms of their history and finanaalpacity. The rules relating
to offers to purchase shares on the stock exchemyieding the stringent

18 Bakibinga,Company Law In Ugand@ 993 Professional Books Publishers, Kampala)Yp. 1

19 lbid_p. 158.
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requirements about insider dealing would come pi&y. Conduct through
the stock exchange would also have avoided prob&mosuntered with the
divestiture of Sheraton Hotel and Nile Hotel comple

Critical to capital market transactions is the tagan of inside
dealing. This basically means that an insider (Whexpression normally
refers to directors, shareholders and employedheotompany) who is in
possession of price sensitive information affectimg value of shares makes
use of such information to make a profit is undedudy to pay over that
profit to the company. The concept of insider dealhas undermined the
traditional company law concept that directors otheir duties to the
company and to no one else. The effect of thidhat tirectors may owe
duties in the context of insider dealing to shaléés, creditors and even
employees of the company who may enforce that @atyother aspect of
the capital market is the regulation of conflict inferest transactions in
which brokers or dealers on the stock exchange beajnvolved in. The
traditional company law approach is to require soetsons to disclose their
interest in transactions in which they are involfed

It is heartening to note that Greenland Investn@arpany which has
been at the centre of controversy surrounding tkestitures of Uganda
Grain Milling company and Uganda Commercial Banknigving towards
getting listed on the Stock Excharfge.

Related to the principle of disclosure affectingpmoate transactions
is the need for a credible company’s registry frehich information about a
company including its directors, shareholders andnicial profile can be
accessed. Presently, the companies registry igstlsetic state in terms of
record keeping and ability to monitor activitiestoé company’it is hoped
that this would be rectified through the promulgatiof the Registration
Services Bureau Act, 1997 which is aimed at commagon of the registry
and decentralization thereof.

The proposed setting up of the Institute of Corfm@overnance in
East Africa which is geared towards accountabiétyd transparency in
corporate transactions would also enhance corpgaternance through
strict monitoring of corporate disclosure by comparwhich would enhance

0 Ibid chapter 14, pp. 253, 260-268

2 Ibid. pp. 293-309. See also Bakibinga, “Director’s DistyAvoid Conflict of Duty to the
Company and his interest&ravitas Review of Business & Property LA&wgos, Nigeria) Vol 3,
No. 14 pp. 63-71 (1990)

22

B Paper Delivered by the Registrar-General at thi@Gonwealth Regional Workshop on

Corpoarate Governance held at Nile Hotel Compk€aimpala 15-17 June 1998.
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efficiency of such entities and also provide rdeainformation to investors
wishing to deal with those companfés.

Another crucial aspect to corporate governancedsstrengthening of
the accounting professional body in terms of steswland qualifications of
its members. The Accountants Statute, 1992 estalulighe Institute of
Certified Public Accountants of Uganda with thenpipal objectives of
regulating and maintaining the standard of accowyan Uganda and to
prescribe or regulate the conduct of accountaris @ntails prescription of
courses and qualifications for accountants, ligensiccountants, promotion
of internationally accepted accounting and relathdards regulating the
conduct and ethical standards as well as the diiseipf members and
maintaining a register of members.

Prior to the promulgation of the Accountants Swgtuhere was
uncertainty and confusion as to which persons fiedlas accountants and
consequently whose accounting records and retuers wacceptable. This
obviously affected the credibility of financial mds filed by companies and
other business entities, not to mention finanaatitutions. This trend also
had an effect on revenue collection in terms obnediation of taxable
income.

(e) Co-operative Societies

Another avenue for the liberalization and expansibthe private sector
is through the medium of co-operative societies.offerative societies are
regulated by the Co-operative Societies Stefutdormally a co-operative
society should have as its object the promotiothefeconomic and social
interests of its members in accordance with themerative principle$>®
Essentially a co-operative society can contribatéhe economic and social
development of a country by increasing productiarproving supply and
marketing channels and mobilizing human resourcagsuyant to
governmental policy’ As at July 1997’there were about 6,000 registered
co-operative societies, sixty percent of which wkrmened for agricultural

2 Bakibinga,Report on Workshop on Corporate Governance Ikidbmitted to the Dean, Faculty of

Law, Makerere University 21 July 1998. See also @&pd&.Commercial Law in the Next
Millenium (Sweet & Maxwell, London, 1998), pp. 48-49

2 No. 8 of 1991
252 lbid S. 2
% Reid & PriestDraft Report on Reform of Co-operative Societieduse (July 23, 1997) p. 1.

2 Ibid. See also Kabuga C & Batarinyebwa, P. K. (Ed)operatives: Past, Present and Future

(UAC, 1995 Kampala) pp 88-90, 138
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marketing particularly of coffee and cotton. Manfytbose registered are
defunct.

The Co-operative Societies Statute, though a velstrecent piece of
legislation requires reform to bring it line witthet current economic
liberalisation policy of Government. In particulsections 30 and 32 thereof
which restrict co-operatives to activities involgiragricultural produce
should be broadened to apply to any commodity telarproduced by the
work and industry of the society’s membé&this would enable various
sectors of the economy to utilize the co-operasuicture. In practice,
though, the Uganda Co-operative Alliance envisdgeperation in other
areas including banking, insurance, trade, savargs credit, transport and
housing?®

Others areas which require review inclfdiae role of the Registrar
of Co-operative Societies, simplification of regidion of the societies,
conditions of registration, simplification of auddg and record keeping
requirements, limitation on imposition of financiirdens on co-operatives,
updating penalty provisions, strengthening contfainanagers, limiting the
personal liability of members and protecting innaaird parties who deal
with the co-operative in certain transactions.

(i) Registrar’'s Role

It is proposed that rather than the Registrar belmayged with providing
and administering the services required by socetor their formation,
organisation, registration operation and advancéiiéme Registrar’s role
should be restricted to registration, receipt ohual returns, dispute
resolution, liquidation and deregistration. Sinmli)ahe Registrar’s discretion
to register a societ§should be removed and his power restricted tairert
objective requirements such as number of qualiiretnbers organised for a
legitimate purpose. Where registration is refusadedd on the objective
criteria, the Registrar should specify in writifgetreason for a decisidh.
This would also to apply to a Registrar’'s decistorrefuse to register an
amendment to a society’s bye-laisAdditionally, the registrar's power to

28
29

See e.g Zimbabwe Co-operative Societies Act9S. 2
Kabuga, C. Batarinyebwa, P.K (Edp-operatives, Past, Present and Fut(tiAC, Kampala,
1995) Part Ill, Chapters 12 to 18

% Reid & Priest Op. cit Pp. 3-19

3 Co-operative Societies Statute 1991, S 1(2)
32 lbid S. 2

33 Seelbid S. 3

3 Seelbid S. 8(3)
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order amendment to bye-laf¥should be limited to situations where the
existing by-laws are illegal and the order shouéd dupported by written
reasons.

(i)  Appeals Against the Registrar’'s Decision
The statute should clearly specify the procedune dppealing a
Registrar’s decision.

(i)  Membership

The restriction on shareholding to 33% of the pgidshare-capital of
the co-operativ8should be removed in order to enable the co-operati
raise operating capital without limitation. Simligra co-operative should be
able to determine who should join it. Accordingliget restriction on
membership by companies and other unincorporatetie§tshould be
removed. This principle also applies to the exgstinestriction on
membership of a person of more than one regiswoekty having the same
or similar object$®This should be left to the co-operative to detegnifhe
restriction on transfer of shares or interest teeomembers of the sociély
should also be removed in the spirit of attractiegy members and allowing
existing members to leave the society.

Section 37 which sets out the procedure for thestea of interests of
a deceased member of a society requires amendmaiibwv co-operatives
to determine the procedure of transfer throughlayes.

Furthermore, the requirement that the Registrar reygs
amalgamation of societies and their dividfoshould be removed or limited
to specified situations under the statute. Wheee Registrar disapproves,
this should be clearly indicated in writing withes®ns.

(iv) Financial Aspects

The requirement that the Registrar approves tmas of
funds by a co-operatiteshould be removed and a society be permitted to

® lbid S. 8 (6), (7)
36 Ibid S. 13

s Ibid S. 14

38 Ibid S.16

3 lbid S. 18 (2)

40 Ibid Ss 24, 26

4 Ibid S. 44
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determine its investment. Similarly, the restrigtion capital expenditure
after approval of estimates by the Regiétrahould eliminated.

Prohibition of co-operatives from making or receg/loans, issuing
dividends or bonus payment, dealing with non-membeithout the
approval of the Registrashould be removed and societies be given
autonomy in these matters.

The Co-operative Societies Statute requires anmwdits of the
society by an auditor approved by the Regisfi@iven the different levels
of development of co-operative societies, it hasnbgroposed that societies
should be permitted to use any accountant whamember of a recognised
accounting body. In addition, with village level -operatives formal
certification for auditors can be dispensed withe Testriction on an auditor
performing only 3 annual audits should also beehsed with in addition to
the subjective requirements of an auditor's assessmof whether the
business of the society has been efficiently ruh@mnducted in accordance
with co-operative principle$.

It is also provided that the elected officialsao$ociety which fails to
conduct an audit in accordance with the statutdl siesadeemed to have
relinquished their office and thereafter the Regrsis required to convene a
special meeting to elect a new committ®¥hile this provision has been
praised in co-operative circles for ensuring thentemance of financial
records and their audit with accountability risitg over 80 percent in
1992%1t is felt*that such a provision is unduly harsh for societigsch
may initially lack experience with auditing requitents and that the
Registrar should not be involved in a society’ste of a new committee.
The sanction for non-compliance with auditing reguients should be the
imposition of a fine upon the committee members.

Section 23(1) requires registered societies topgree an annual
estimate of the society’s income and expendituogstiie succeeding 12
months and forward it to the Registrar for an ampinprior to submission to
the general meeting. It is féltthat since estimates are educated guesses
without clear benefit to members, co-operative estes should be allowed

42 lbid S. 23 (1)

3 lbid Ss 41, 42, 43, 45
a4 lbid S. 21 (1)

4 lbid S. 21(1) (), (2), (5)
46 lbid S. 21(7)

4 Kabuga; C “Co-operative Law Reform In UgandaKiabuga, C & Batarinyebwa (Ed)p. cit, P.

132
8 Reid & PriestOp. citP. 13
9 Ibid P. 14

40



to opt out of this requirement. In any case theraa such requirement for
companies. The role of the Registrar in an esdbnliasiness matter should
also be curtailed.

Section 46 requires societies, which realise @lgsrto maintain a
reserve fund with contributions of % of the netpdus for each year. They
should also establish with the Registrar’'s appr@avabntributory provident
fund to provide for pensions of permanent employges retirement. Since
there is no similar requirement for companies, teiguirement should be
removed in order to reduce co-operative societifasancial burden.
Similarly, the requirement under section 48 thatheeo-operative society
contributes 1% of its annual turn over to a Natid@a-operative Education
Fund with half retained by the primary society &né rest being sent to the
secondary society, should be removed as imposimiti@ual financial
burden on the society. In a similar vein the Aaahitl supervision Fund to be
administered by the Registrar to whom all societi@stribute a supervision
fee under the co-operative Societies Regulationaldibe abolished and the
cost of the Registrar’'s office borne by public fweang. Such a fee is an
additional financial burden on co-operative soeteti

Section 22 which deals with qualifications of dath requires
amendment to ensure that the qualification requergmfor auditors of co-
operatives are consistent with similar requiremamtder the Companies
Act.

(vi) Registration

It is necessary to simplify the process of regigin of co-operatives
in view of their potential for empowering ordinapeople economically.
Presently the Co-operative Societies Statute pesvior’ a 4-tier society
structure consisting of primary societies which poige at least 30 persons;
secondary societies consisting of at least 2 regidt primary societies as
members; tertiary societies which consist of asti@aregistered secondary
societies as members and apex societies which stoon$i at least 2
secondary societies. It has been suggesthat the law be amended to
enable tertiary societies to admit other secon@dany tertiary societies as
members and that the definition of an a@fesociety be altered to refer to a
“registered co-operative, established to facilitdkee operations of all

0 Co-operative Societies Statute 1991, S. 3

1 Reid & PriesOp-cit P. 10
Co-operative Societies Statute, S. 83
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primary secondary and tertiary co-operatives” Thisuld increase
flexibility and autonomy among co-operatives.

With regard to the number required to form a cerafive, although
in co-operative circl&dthe increase from 10 to 30 was welcomed as curbing
“brief case” societies leading to clearance of tlteoperative societies
register of dubious societies, in line with theelislization of economic
activity policy, it is recommendétthat the number be reduced from 30.
This would also be in line with trends in otherigdictions>®

Additionally, the information required in an aption for
registration should be specific and the Registdaoukl not be given
discretion to require additional information. Thesalso need to shorten the
Registration Forms, while the concept of probattgnatatus for a
society°should be abolished with the result that a socistygranted
permanent status once it satisfies the registragquirements.

On the issue of qualification for membership ofCa-operative
society, the requirement that a member should sident within or
occupation of land within the society’s area of igen as prescribed by the
relevant bye-law” should be modified to allow asmer of majority age and
a citizen of, or ordinarily resident, in Ugandabecome a membét.Section
12(2) which allows membership of minor needs toréeast in view of
contractual requirements affecting minors.

(iv) Control of Co-operative Managers

As already pointed, there is a perceived problemcaoifruption
amongst co-operative management which has the fadtéar hindering co-
operative development in Ugantdsvhile, in co-operative circles it is
thought® that the current statute has addressed the probteme regulation
of management along the lines of provisions in @mmpanies A& is
desirable. In this vein, it is suggestethat in order to protect members and
curb the powers of managers of societies, bankshslld be barred from
office; co-operative officers banned from obtainocampensation for loss of
office; managers required to disclose any personalamily interests in

3 Kabuga C & Batarinyebwa (Edp.citp. 132

4 Reid & Priestpp.cit.pp 10-11

s Zimbabwe Co-operative Societies Act, S. 12 regpuonly 10 members while in U.K. it has been
proposed that a minimum of 2 members suffices.

%6 Co-operative Societies Statute 1991, S. 5(1)

%8 See also Zimbabwe Co-operative Societies AG38S.

9 Reid & Priestpp.citp. 16; See also Kabuga, C. & Baturinyebwa, P:Kl) {&p. 102-103.
e Kabuga, C. & Batarinyebwa, P.K. (Ed), 102

ol Cap 85 (Laws of Uganda 1964 Edn)

62 Reid & Priestpp. citpp. 16-17
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constracts with the co-operative and managers’icemontracts should be
available for inspection by all members.

A relatively detailed review of the Co-operativecteties Act has
been undertaken given the crucial role co-operstican play in the
economic development of the country. It is sigmifit that the current law
was passed at about the same time as other legstempts were being
made to liberalise the production and marketingaffe€”® and cottofi'and
generally encourage investméntAs already pointed out, co-operatives
have been historically associated with the productand marketing of
coffee and cottof°The liberalisation in those areas required accoryipgn
liberalisation in the structures for handling th@sivities particularly the
co-operatives. However, as has been seen, the €atofe Societies Statute
requires further amendment to reduce the role ®RBgistrar, enhance the
autonomy of co-operatives, open societies up toenparticipation, protect
the financial integrity of societies as well as troling their managers. It is
felt that these measures would improve societies awdium for efficient
production and marketing and subsequently as twttnis to economic
growth. Since they are closely associated with Iraad agricultural
economic activity, they would in turn accelerate tmonetization of the
economy and widening of the government revenue basaddition to
poverty alleviation and general social developmehthe people. These
tasks are more significant when viewed against Haskground of
decentralization of governmental participatfén.

3.  FINANCIAL INSTITUTIONAL DISCIPLINE
(@) Reform of the Financial and Banking System

As part of the economic liberalisation of the eaogp “the
development of a stronger, more efficient and mdixeersified financial

&3 Uganda Coffee Development Authority Statute Nof 2991

o4 Cotton Development Statute No. 1 of 1994
65 Investment Code Statute No. 1 of 1991.
e Kabuga, C.D & Batarinyebwa, P.K. (Ed) pp. 78-80

67 See Local Government Act No. 1 of 1997
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sector is an integral part of the structural adijestt programmé®Financial
institutional adjustment is premised on five asp&first, a strong and
stable banking and financial system is a preretguier growth and stability
of the overall economy. Second is the importance=fdfrm of the banking
and financial system. Third, while the developmeinthe capital markets is
important, this should be accompanied by the refanuh adaptation of the
commercial banking system. Fourth, the successkfbrm of the
commercial banking system should be accompaniagfoym in the central
banking system. Such reform should be geared t@naking he central
bank out of the business of directly financing goweent deficits and
providing mechanisms through the central bankroraasing or decreasing
liquidity in the economywithout allocating credit for specific purposes or
functions. In other words the central bank’s rdieldd be supervisory rather
than operational. Finally, the reform of the bagkisector should aim at
building confidence, an aspect which is criticahdtme when banking and
financial institutions are being privatised.

The relevance of the banking and financial systemai market
economy hinges on its critical function of mobitigi “a society’s savings
and rigorously and impartially channeling thoseimgs in the most efficient
and effective uses or ivnestmertRelated to this is that the financial and
banking system should provide the mechanism thravghh payments for
goods and services can be made quickly, efficiestig safely in a context
in which both the seller and buyer of such goodd amrvices have
confidence that such instruments used to make gagiments will be
honoured and accepted by all parties to that tcdiosaand subsequent
transactions. Without such confidence the systemnata work* This
confidence in turn depends on two main facforBirst, there should be a
class of financial institutions and financial instrents which the public
views as safe and convenient outlets for its savinghere at least some
fraction of those savings are highly liquid and da@ used to make
payments. Second any institution which providespgbblic with access to
financial instruments having those characteristiusst invest the public
savings carefully and prudently in a way which pob@s economic

&8 Kikonyogo, C.N. (Governor of Bank of Uganda) rottuctory Remarks to Bakstansy, P. “The

Role of the Central Bank and the Importance ofrArgy and stable Financial System” (Sixth
Joseph Mubiru Memorial Lecture 25 August, 1993 Bahkganda) pp. 2-3.

69 Ibid pp. 7-8
70 lbid p. 9

" lbid_ pp. 9-10
” lbid p. 11
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efficiency and growth. The dominant institution atipresently plays the
role of repository of the society’s savings and thedium for effecting
payments is the commercial bank. Even where capitakets are highly
developed as in developed economies participargsch markets rely very
heavily on the banking system for their financiagilities.

Commercial banking, however, carries with it thekriof loss of
confidence known as the “systematic risk phenoméwntinch can affect the
financial system as a whol€ and in turn cause damage to the real
economy”’ It is because of this risk phenomenon that ttisrgeneral
agreement that banking and financial institutionssimbe regulated. Hence
the role of the central bank is helping to presemve enhance the stability of
the banking and financial system in order to préwee undermining of
economic performance. The central bank plays thmapr roles. First the
formulation of monetary policy. Second, broad owgs of the financial
system and thirdly the oversight of and direct ipgration in the operation
of payment systens.

How then has Uganda gone about reform of the bgrdnd financial
sector? The most recent attempts at reform indbrgext started with the
promulgation of the Financial Institutions Staftaed the Bank of Uganda
Statute’’A brief review of this legislation is undertaken admst the
background of the perceived role and functions aiking and financial
Institutions.

The Financial Institutions Statute, 1993 broadlyoves the
procedures for applying for a banking licence,ecid for the Central Bank
to consider granting or refusing a licence applocaand conditions under
which the Central Bank may revoke a licef®®econd, the statute
establishes minimum capital requiremétgsd on-going capital adequacy
requirement and authorises the Central Bank to prescribe mmaxi
working balances that financial institutions may Ichoin foreign
currencie$'Third, the statute outlines certain prohibited @stricted
activities of financial institutions in the areat @edits, investments and

73 Ibid ; See also Goode, Rommercial Law In the Next Milleniu(Bweet & Maxwell 1998)
pp. 46-47

This has happened recently in countries in threEaat such as South Korea and Indonesia.
Bakstanskyop.cit p. 13

74
75

6 No. 4 of 1993

” No. 5 of 1993

8 Financial Institutions Statute, 1993, Part ||
” Ibid S. 12, 14

80 Ibid. S.13

81 Ibid S. 17
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dividends®Fourth, the statute provides for the supervisionfin&ncial
Institutions by establishing auditing and recoraykeg requirements and
information that must be provided to the CentrahiB&It also empowers
the Central Bank to inspect financial instituti@rsl impose sancti8hFifth,
the law regulates the liquidation, seizure and gaoisation of financial
institutions and authorises the Central Bank taesdianks under certain
circumstances and to act as receiver in the liqudaof a financial
institution® Sixth, the law creates a Deposit Protection Fuadbe
maintained by contributions from licensed finanamnatitutions, and permits
the Central Bank to make loans or other accommaousiit deems desirable
to reduce or avert a loss to the Fdfnanally the law addresses
miscellaneous matters such as branches, mergstdgctien on transfer of
shares in financial institutions, disqualificatiari banking officers, bank
holdings and related mattéts

The close supervision of banking and financialita8bns inherent in
the Financial institutions statute is in line witle notion that in view of
“risk-taking and the need to maintain public coefide in the banking
system, banking in all countries is subjected toigher degree of official
oversight and regulation than is the case for natiser forms of private
enterprise® This explains provisions of the statute on: insieec and
examination of financial institutions, protectiogamst loss on the part of
depositors and investors in the form of the requoeet for a deposit
protection fund maintained by the Central Bank lnkkd to an emergency
liquidity facility and official regulation of, or grticipation in, the workings
of the payments system evident in restrictionsredit

While a relatively recent piece of legislation, tieancial Institutions
Statute requires, nevertheless, review in cerespect$’First there is need
to protect the identity of depositors, the integmif financial information
provided and the right to financial privacy, whicbhuld be reflected in a
provision to that effect. Second, the definition “dfnking business” in
section 2 of the statute requires enlargementdiude authority to deal in
foreign exchange; issue letters of credit; admemistunds, invest in
securities and other properties and exercise faygpowers. This would

82 Ibid ss 18-20
83 Ibid_ ss 21-27
84 Ibid ss 28-29
8 Ibid ss. 30-33
86 Ibid ss 34-38
87 Ibid Part VIII

88
89

Bakstanskyop. cit P. 17
Reid & PriestDraft Report on Financial Institutions Statugabmitted to Uganda Law Reform
Commission( 23 July, 1997) pp. 2-11
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reconcile the statute with powers given under tganda Commercial Bank
Act.® Third, with regard to section 7 relating to an laggtion for a licence,
there should be provision for a right by the appiicto be heard and a
procedure for review of the Minister’s decisionldaling appeal from a
decision of the Central Bank as well as a rightappeal the Minister’s
decision in the Commercial Division of the High colA similar procedure
for review and appeal should apply to the Centrahl®s imposition of
additional conditions for granting a licence un8ection 7(5). Fourth, in the
spirit of encouraging foreign investment, the mianm capital requirement
for both local and foreign persons or financialtilméons under section 12
should be made uniform. Similarly, the capital agexy requirements under
section 13 may need to be revised upwards. Fittlefian 35(5) which
allows the Central Bank to terminate the protectibthe Deposit Protection
Fund for depositors of institutions which the CahtBank believes is
conducting business in a manner detrimental towvits interests and those of
its depositors, should be deleted as it exposessiteps in that institution to
loss without recourse to the Central Bank. Six#gt®ns 2 and 5 should be
amended to authorise the Central Bank to grantdonlicences to non-
citizen banks to operate a limited wholesale barknth or agency to
engage in large scale international transactioesei®h, under section 35
the Central Bank should establish objective staigldior determining
required contributions to the Deposit Protectiomdrulhe same approach is
desirable in establishing initial and annual licegsfees for financial
institutions under section 8. This could be inagbry instrument issued by
Bank of Uganda. Finally, the statute needs to as$doz make reference to
other legislation dealing with bank fund transfeskeque collection rules
and procedures, negotiable instruments and lasfenedit™

In practical terms, the Financial Institutions 8tathas been invoked
to rescue ailing banks such as Sembule Investmamk Bhow Allied Bank)
and Nile Bank both of which have reverted to pevaontrol following a
period of direct intervention by the Central Bank.

The reform of financial institutions was accompanishortly
afterwards by similar reform of the Central Bardelf. Thus, the Bank of
Uganda Statute 1993. The statute, which repeake®#mk of Uganda Act,
1966, re-establishes Bank of Uganda as the CeBaak for Uganda and
provides for its powers and functiotft. also provides for a Board,

90
S.3(1)
91 See Bills of Exchange Act Cap 76. For proposedrne$do the Act see Reid & Prieftraft
Report on Bills of Exchange Astibmitted to Uganda Law Reform Commission 23 JA§71
92 Bank of Uganda Statute, 1993, Ss 3, 5 and 6, 54
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remuneration and conditions of service of direcfass well as principal
officers and staff of the barikThe Statute further stipulates the capital and
reserve fund for the bank, the mode of distributdrits profits, the unit of
currency and its handling by the bank in terms etiednination of value,
auctioning of foreign currency, issue of notes aaihs, their status as legal
tender, replacement of lost or imperfect notes exeimption from stamp
duty in respect of currency issu&@ihere are also provisions on credit and
other banking operations of the bank, publicatidrremliscount rates and
maintenance of external reserve equal to at leastvegks import
requirements of the countf§The statute further regulates the relationship
between the Central Bank and Government includimtyissng the
government, rendering services, formulating moiyetpolicy, making
temporary advances to Government, participatiodeivelopment financing
including the management of loans and grants fareld@ment projects
through Commercial BankéThe Statute further regulates the relationship
between the Central Bank and financial institutiirecluding: provision of
facilities of a clearing house to those instituspensuring the provision of
adequate and reasonable banking services for thécpwensuring the
maintenance by the institutions of minimum caslemes balances; control
of credit, interest rates and charges imposedrantiial institutions; request
by statutory instrument the provision by the ingigns of all information
required by the Bank under the law and use théutishs as its agents with
regard to the issue and withdrawal of currency. adldition, the statute
provides for accounts and statements to be sulimityethe bank to the
Minister of Finance on a quarterly basis relatimg its assets and
liabilities. *Finally are miscellaneous provisions relating tarsey by the
Bank’s Board, officers and employees, exemptiomfitax, prohibition of
financial institutions from use of certain wordstheir names, directives to
the bank by the Minister, preparation of annuabreg bye-laws of the bank
relating to its operations, offences against tla¢ugt as well as regulations
iIssued by the Minister.

%3 Ibid Ss 8-14

94 Ibid Ss 28-29
9 Ibid Ss 15-27
9 Ibid Ss 30-32
o7 Ibid Ss 33-36
%8 Ibid Ss 37-42

9 Ibid Ss. 43-45

48



Banking experts’ streSghat as formulator of monetary policy, the
Central Bank should not directly finance the budget deficits of
governments. This has been partly achieved bywse8d(3) of the statute,
which limits temporary advances, by the Bank to @@vernment to 18
percent of the recurrent revenue of the Governnierainy case the Treasury
Is required to submit to the Bank at the beginrohgach financial year all
its requirements for temporary advances for ther.§ie@he Bank is also
obliged to charge interest on any advance to thgefdonent or local
government subject to the discretion of the Boand & report excess
drawings of advances to the Minister

Banking circles also argliethat the central bank should not be
responsible for the direct financing of other typéfnterprise since it runs
the risk of its balance sheet being weighed dowth Waw quality assets
which would adversely affect confidence in its fical integrity. The Bank
of Uganda Statute achieves this by requiring the tentral bank’s
involvement in development financing be conducteugh commercial
banks® the only exception being in relation to the adstiwition of its credit
Guarantee scheme or Development Finance Fund isktibl under the
statute®

To enable the Central Bank to manage the weaknassles banking
system and improve financial discipline, furtherstracturing and
recapitalisation was advocatédThis process which began during the
1994/1995 fiscal yedis authorised by the Bank of Uganda Statute sestio
15 and 16, which raised the authorised capitahefldank to Shs 30 billion
to be subscribed by Government and also providedx fminimum issued
and paid up capital of the Bank of Shs 20 billidhe statute also provides
for a general reserve fund from which transferslmamade to the capital of
the Bank.

There have also been calls for central bank inddgere in order to
enhance its role of formulating monetary policy amulofessional

! Bakstansky, op.cit. p 18; Fry J.M. “The Fiscaludb of Banks” (International Monetary Fund,
1991); Fry, J.M. “Can a Central Bank Go Burst?Pipers in Money Macro economics and
Finance(Manchester School 1991) pp. 85-98

Bank of Uganda Statute, 1993, S. 34 (2)

Ibid Ss. 34(4), 35

Bakstansky, op.cit p. 1&entral Bankingvol 111/1 (1992), P.20

Bank of Uganda Statute, 1993, S. 36.

Ibid S. 36(2) read together with S. 30(6)

World Bank (IBRD), Ugandathe Challenge of Growth and Poverty Reduc{it®96) p. 13
Bank of UgandaAnnual Reportt994/1995, P. 35Annual Reportl995/1996, P.27
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objectivity ’This is in part catered for by section 49 of thexBaf Uganda
Statute, 1993 which subjects ministerial directiomghe Bank relating to
financial and economic policy of the Bank to coresibn with the Governor
prior to issuance thereof. Additionally, if afteuch consultation, the
Minister disagrees with the Governor of the Bank, ¢an only issue
directives to the Bank following the approval thereby cabinet.
Furthermore, such directive should be submittedP@oliament within 15
sitting days following its issuance.

It is evident that efforts have been made to revémepfinancial and
banking system in this country. However, bearingnimd that the central
bank is the major holder of the government delthsesponsibility should
be accompanied by orderly efforts to provide lignyido the whole economy
through open market operations or other suitabldiume'® Hitherto, the
Bank has used the device of issuing treasury billsrder to finance the
Government deficit. However, this method is thoughtbe inappropriate
since the resultant interest paid on redemptiosuch bills amounts to an
additional fiscal burdel. The obvious alternative which has been tried
elsewhere is the development of a market for gowemt securities,
including a viable secondary market for such séiestidf such a market
exists, it is perceived as capable of serving tloréteeal purposesFirst, it
provides a more market-oriented method of financmglget deficits.
Second, it facilitates a more effective approacmtmetary policy, thereby
strengthening the balance sheet of the Central .Bainikd, it provides the
foundation upon which other elements of the capitadrket can be
developed. It is heartening to note that the Gawemt is taking seriously
the development of the capital market as showrhbypromulgation of the
Capital Markets Authority Statute, 1996.

(b)  Control of Insolvency

A main characteristic of the banking sector hasibegh credit losses
resulting into about 50% of the banking system’'sin® being non-
performing. The failure of borrowers to repay thieans in turn forces up
the interest cost on the good paying custorers.

Bakstanskyop. cit P. 16; Semakula-Kiwanuka; M.NCentral Banking In Africa and the
Challenge of Developmekhtifth Joseph Mubiru Memorial Lecture (Bank of Ugan15 December
1992) pp. 31-33

10 Bakstanskylbid, p. 19
1 IBRD, The Challenge of Growth and Poverty Reductamcit, p. 12
12 See now the Capital Markets Authority Statute Nof 1996

13 Bakstanskyop.citp. 19. See also Ellynep. citp. 18

14 Ellynelbid. p. 17
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The changes introduced by the Financial Institgi@md Bank of
Uganda Statutes will in part address this problgnrdstricting credit and
advances to deserving persons. However, much miigakis the need to
weed out of the financial system persons who &edlito become insolvent
or are not financially stable. This requires stengenforcement of the laws
governing insolvency. A brief review of the bankimp legal regime is
undertaken.

Laws to regulate insolvency and ancillary aspedtshe debtor-
creditor relationship have been developed in comiakisocieties for a
variety of reason§First, if a troubled company can be re-organised i
business rescued, the aim is to preserve jobscrealtors, produce a return
for its owners and obtain for the country the béseff the productivity and
enterprise of its citizens and investors. Secorftkrey the company is non-
viable as a going concern, it has to be liquidakémlvever, in doing so, the
creditors should be paid using a proper yardstfgbriority while an honest
debtor should be relieved form oppressive indeldssinarising from
business misfortune and allowed to start a freste Taw should, in the
Ugandan context, strike a balance between the gmestal objective of
changing a debt avoidance mentality to a culturedebt payment and
treating deserving cases of insolvency fairly. his trespect, it should be
recalled that the rampant non-performing portfoldd loans mainly
associated with government-owned banks such a€theperative Bank,
Uganda Commercial Bank and Uganda Development Bavde from loans
being advanced to borrowers on political rathen tbdit-worthy grounds.
This takes us back to the banking principle th& decision to advance
credit should be objectively made by banking preifasals based on sound
banking practice and consideratidfis.

The legal provisions regulating the relationshipws=n debtors and
creditors are to be found in three Acts: the Baptay Act;the Deeds of
Arrangement A¢f and the Companies Att.Both the Bankruptcy Act and
the Deeds of Arrangement Act are reproductionsragfiigh legislation made
in 1914. The Companies Act is largely a reenactmantthe British
Companies Act of 1948 with local variations.

15 Reid & PriestDraft Report on Bankruptcy Act and Deeds of Arranget Actsubmitted to

Uganda Law Reform Commission (23 July 1997) P. 1
Bakstanskyop.citp. 15

1 Cap 71 Laws of Uganda 1964 Edn

18 Cap 72bid

19 Cap 83bid

16
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The Bankruptcy Act regulates bankruptcy proceediggserally
following a petition, filed in court, for bankruptcbased on specified
bankruptcy acts. The Deeds of Arrangement Act plewia procedural
framework for debtors and their creditors and adstriation of composition
agreements by which a creditor may accept less g@atythan the amount of
his/her claim to be distributed rateably in disgjgaand satisfaction of the
whole. This procedure falls outside bankruptcy peming composition
agreements, and in order to be valid, must comtly thie provisions of the
Act relating to registration and administration.

The Companies Act contains general provisions eable to the
winding up of companies. The provisions comprises-third of that
law?’and relate specifically to insolvent companies.

The bankruptcy legal provisions require modernaratio take into
account current commercial trends and realitiewels as developments in
other jurisdictions.

In the first place, the provisions governing bamkey should all be
consolidated in one law as has happened in Britameasy reference and
amendment from time to time. This means that theding up provisions in
the Companies Act would be transferred to the hagrtky legislation.
Second, there is need to develop comprehensivegae@ation and
restructuring provisions within the bankruptcy lavhe aim would be to
avoid total liquidation of an entity, encouragei@ént operation of the
entity with a view to paying off creditors, therehyoiding the disruption,
which could affect both the creditors, employeed ather interested parties
in the event of liquidation. The existing provissoim the Companies Act on
reorganisation and reconstruction of companieseroplate liquidation as
the end resufReform of this tendency may be based on legislatiothe
United StateSand United Kingdomi? which provide detailed guidance on
many aspects of reorganisation of a company. Thisldvinclude: contents
of the scheme of arrangement and its written detsen; the classification
of different kinds of creditor claims in a schenttee treatment of different
claims in the scheme; the solicitation of credittos votes accepting the
scheme; the circumstances (if any) under whichselasf creditors need not
vote to accept the scheme but may still be bounitl dnyd the likelihood that
the company will have the financial ability to masayments required and

0 Companies Albid, Part VI, Ss 212-348
2 Companies Act, Cap 85, Ss 207, 304
B Bankruptcy Code, Chapter 11

2 Insolvency Act, 1986
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perform its obligations, under the scheme. Addaibn it is suggested that
any creditor should have a right to file a re-oigation proposal and that
such proposal or voluntary arrangement requireagiggoval of at least 2/3
of the affected class (by value). Such proposarangement should treat
all members of a particular class equally. The malnjection to such
recommendations is that they may prove too costhdiminister.

Thirdly, should be introduced involuntary proceggirwith a view to
expediting debt collection from debtdfn this respect the acts of
bankruptcy hitherto in existerfdshould be replaced with the requirement
that a person who is unable to pay its debts asliheome due is subject to
an involuntary petition. This approach would, ituie, prevent the need for
a non-performing assets trust as created undeNdmePerforming Assets
Recovery Trust Statute 1994. In other words delisldvbe recovered as
and when they become due for payment.

Fourth, it is proposed that statutory provisionshsas section 207 of
the Companies Act relating to arrangements anchegaactions, which have
never been used, should be removed from the Afth, Rhere is need to
establish qualifications and a code of conduct liguidators and other
insolvency practitioners in order to prevent abusgsuch persons which
have been rampant in Uganda. It is proposed that persons should be
members of a recognised accounting or legal bodgeoapproved by the
relevant authority. Furthermore, insolvency pramgérs who have been
disqualified on account of abuses or illegal attegi should be suspended
for a minimum of five years unless cause be shaotaravise.

Sixth, section 29 of the Bankruptcy Act which pies for discharge
from bankruptcy should be modified to allow a fitshe applicant to be
discharged after a stipulated period, say six ye#rshere is no objection
from the trustee in bankruptcy or any creditor. I5agrovision should also
indicate exceptions where discharge is not poséible

Seventh, the penalty provisions which are now nedess with
values of between Shs 100 and 1,080should be updated to take account
of current currency values using the currency pamgthod recently
introduced in legislation.

= Reid & Priestpp. cit P. 4

% See e.g U.S Bankruptcy Code, S. 303

2 Bankruptcy Act Cap 71 (Uganda), S. 3

8 See e.g Bankruptcy Code, S. 727(a) (8) (U.S)

2 See e.gbid, S 523

% See e.g Bankruptcy Act Cap 71 (Uganda) Ss 26€1) and 42(1) (b); Companies Act, Cap. 85

(Uganda), S 223.
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Finally, in order to expedite the handling of bankcy matters, a
Bankruptcy court under the Commercial Division loé tHHigh Court should
be set up.

It remains to note that as a means of dealing motinperforming loan
portfolios and in readiness for the privatizatidntttee Uganda Commercial
Bank (UCB) the Non-Performing Assets Recovery Tisistute (NPART)
was passed in 1994. The statute established a wntista view to the
expeditious recovery of certain loans and investsiemade by UCB whose
recovery is overdue. The Trust is empowered to haidbehalf of he
Government any non-performing asset of the UCB khitas been
transferred to it under section 11 of the Statlites also authorised to take
such action as may be necessary to recover altapglisg amounts in
respect of all transferred non-performing assetstarestablish and manage
a sinking fund into which is deposited all recoesrifrom the non-
performing assets redemption of bonds. The Trustunher authorised to
examine the circumstances leading to default iningagood the debt owing
to loans received under the Rural Farmers Scheheesmommend and take
corrective measures so that the farmers’ loansnsehsan be revived for
their benefit.

It is evident that the NPART statute is a fire figg measure, which
would not have arisen, had credit been advancedUB¥ following
professional banking practice and loans adminidtened monitored on a
regular basis with appropriate recovery measureésagbévoked. The
resultant non-performance of loans, has, as wedncteated a burden for
other borrowers in terms of high interest ratesisTras in turn created a
chicken and egg scenario in that high interessrbtes made it difficult for
borrowers to repay loans. Cautious advance of ttredupled with a
stringent recovery approach and invocation of thenkbuptcy legal
provisions would have prevented the escalatioroafpmerforming loans.

The need to prudently administer credit is all th@e urgent when it
Is realized that commercial banks’ outstanding $oamd advances rose from
Shs 140.9 billion in 1993 to 319.6 billion in 19&8imbing further to 344.9
billion in 1997%About 20% of these loans had been advanced to the
agricultural sector with 17.87% thereof non-perforgn About 80% had
been advanced to the trading and manufacturingisecthese appeared to
be largely performing’

3 Bank of UgandaAnnual Report 1995/199%ppendices 19-22
32 Bank of UgandaQuarterly Economic Repo#April-June 1997, Appendices 20-22.
s Bank of UgandaAnnual report1995/1996 Appendix 21
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(b) Insurance

The drive towards financial institutional discig@iftnas been extended
to insurance companies by the Insurance Stafllat statute repealed the
Insurance Decree of 1978 and removed the supemvisio insurance
companies from the Bank of Ugantialhe statute arose from concern about
the inability of insurance companies to meet insoceaundertakings under
policy contracts and the need to control the pcactf insurance by
restricting it to persons who are financially sound

The statute applies to all insurance and insuracoepanies?
restricts the use of the words, “insurance”, “agsae” and “reinsurance” to
persons licensed as insurers under the sfatated requires insurance
business to be conducted by registered compantagjt®y insurance
corporation, a registered co-operative insuranceiego or a mutual
insurance comparty.

In terms of financial solvency, the Insurance Statwaised the
minimum capital requirement for insurance compafr@s Shs 2 million to
Shs 200 million in the case of life or non insumheisiness and to Shs 500
million in the case of reinsurance business fomlammpanie$® Foreign
companies should in those cases have a minimunh®flSillion and Shs
2.5 billion respectively®Such capital may be invested in assets in Uganda as
may be approved by the Bank of Uganda or helderfdhm ordinary shares
with uniform value* There is also provision that 5 percent of the ifgof
made annually should be transferred to the paicamtal of the insurer
before payment of dividend and after provisiontoration?*The minimum
capital requirement or security deposits requirdsenay be amended by
the Minister of finance following recommendationorft the Insurance
Commissioft® established under the Stattite.

3 No. 7 of 1996

s Ibid Ss 99(1), 101
% lbid S. 1(2)

3 lbid S. 3(1)

8 lbid S. 4

3 lbid S. 6(1)

40 lbid S. 6 (2)

4 lbid S. 6(3)

42 lbid S 6(5)

a3 Ibid_S 6(6)
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The statute also requires every insurer to estahligl maintain at the
Central Bank a security deposit of 10 percent @& pinescribed paid up
capital of the company and this forms part of tksets in respect of the
insurer's capitaf’Such deposits may be invested by the Central Bank i
short term investments approved by it and any irc@ocruing from the
deposits is payable to the instif&éhe security deposit is made available to
the insurer to cover losses from liability on claimhich cannot be met from
available resources and to discharge liabilitiegolicies upon the closure
or winding-up of the insurance busin€ss

The statute further regulates the formation of rautinsurance
companies which are exempted from the minimum abh@hd security
deposit requiremerits and provides for the registration by the Insurance
Commission of the directors, senior executives tuthnical personnel of
the insuref?

The Insurance Statute has led to better confrimisnirance through the
Insurance Commission (which effectively took off 1897) and which is
able to supervise the insurance industry much reffectively than under
the previous arrangement through a Commissionecltat to the Public
Service® Furthermore following the expiration of the twoayeof grace
period for complying with minimum capital requirente and security
deposits;'the Commission was able to license 18 insurancepaaias of
which 3 cater for both Non-Life and Life Insuranatile the rest handle
non-life insurance only. Nine companies are yeb¢orelicensed pending
their satisfaction of the statutory requiremefit$ie statute has also led to
more order with the majority of companies beingeatd honour claims
under the insurance policies. It has also ledrengthening of the Insurer’s
Association and Association of Insurance Brokersthbof which are
represented on the Commissitamnd which have welcomed the new law.
Loss Assessors and Adjusters have yet to form socagion, although nine
firms have been licensed by the Commission to date.

a4 Ibid Ss. 14 - 27
4 lbid S. 7 (1), (2)
4 lbid S 7(3), (4)
a7 Ibid S. 8

a8 Ibid Ss 9, 10

49 Ibid Ss 11, 12

0 Author’s Interview with the Secretary to the Insuce Commission Ms Evelyn Nkalubo on 26

August 1998.
> Insurance Statute 1996, S. 100
2 Author’s Interview with Secretary, Insurance Coissionop.cit
3 Insurance Statute 1996, S. 17(e), (f).

56



4  LIBERALIZATION OF FOREIGN TRADE AND STIMULATION
OF EXPORTS

Foreign trade and exportation of commodities seices forms
part of the external sector of the economy. In tagard>the removal
of foreign trade restrictions and freeing of theleange rate are part of
the major policy to create balance in the exteseator of the economy.
Furthermore,free trade has shown itself to incremg®Eomic growth
and benefit the consumer. In this vein, real depten of the exchange
rate can improve the competitiveness of exportsearmburage import
substitution, while the liberalization of externphyments provides
confidence to foreign investors and encouragesr#étern of flight
capital. This is evident from the Ugandan expemreparticularly since
1990.

It will be recalled that the external balancet@de and services
went into deficit as coffee prices declinf@dlhus in 1987 the official
exchange rate was Shs 14 to US $ 1 but was lintibeticensed
importers. All other imports were paid for at therallel market rate of
about shs 150 to the US dollar or 1000 percentdnigBince coffee
earnings had to be surrendered to Government atfficeal rate of Shs
14 to the US dollar, this reduced farmers’ incemtio produce and sell
coffee officially or encouraged smuggling. The distnation in
foreign exchange dealing was also evident fromatveglability of the
limited foreign exchange at a cheaper rate to iaffic licensed
importers (normally industrialists) while everyboelge had to obtain it
from the more expensive parallel market. The effeas that the rural
agricultural sector was used as a means to genelegap foreign
exchange for the urban industrial sector. In otherds agriculture was
subsidizing industry®

While the government continued to control the hexge rate
during the 1980s, high inflation still resultedperiodic administrative
devaluations from Shs 14 to the US dollar in 198&hs 440 to the US
dollar in July 1990. It is against this backgrouhdt the Government
introduced a forex bureau system under the Exch&ugdrol (Forex
Bureaux) Order’The bureaux system provided foreign exchange to
anyone at a market determined rate with minimatist®ns relating to

4 Ellyne,op.cit P 12

» Bank of UgandaEconomic Report, 1986-199fp. 53-55

6 Ellyne,op.cit pp 12-13

57 Statutory Instrument No. 7 of 1991 which wasaattive from July 1990 was made under the
Exchange Control Act (Cap 138 Laws of Uganda 1964)E
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licensing of bureaux operatofsnode of operatiof limit on the
amount which may be purchased in respect certaidgand servicé€s
and conversion of remittances of foreign exchange shillings at
forex bureaux'At the time of the creation of the bureaux systém,
July 1990, the bureaux dollar rate had a premiumSopercent above
the Bank of Uganda rate. In 1992, the auction sysi@as introduced
for allocating donor funds to the private sectootiyh the Bank of
Uganda®®With these reforms the bureaux dollar premium fielm 45
percent to 16 percent in April 198%yhile the nominal exchange rate
depreciated form Shs 440 to 1216 to the U.S. dddlad the real
exchange rate depreciated by above 30 pefdanthovember, 1993,
the foreign exchange auction system was abolishedreplaced with
an interbank/interbureau system that effectivelyfieah the foreign
exchange markétFollowing the formal unification of the forex matke
in April 1995, the exchange rate appreciated byuaB6 percent against
the US dollaPowing to rising foreign direct investment high $hij
interest rates and strong coffee prices. The uhiBgchange market
removed discrimination among groups or sectorsiwithe economy
and the rate of exchange can appreciate or depgeaixording to
economic conditions.

The liberalisation of the foreign exchange markat in turn
eased the forex exchange constraint, which hadvilkedethe private
sector. Consequently, the annual volume of foragohange inflows
through forex bureaux increased from US $ 90 nmillio 1990/1991 to
about US $ 368.95 million in 1994/1995, while th&erbank exchange
market accommodated an additional Us$600 milliamjnd) the same
period rising to US $ 1,354.03 million at the erfdl®96°'The inflows
of forex into the country has been sustained bigh folume of private
transfer which reflect the return of flight capitBy non-residents
including returning Asians and increasing numbefrstonrrists®®The

%8 Ibid, Paras 4-12

%9 Ibid, Paras 13-16

€0 Parts IV and V

61 Part VI

62 Bank of UgandaAnnual Report, 1991-1992, 29
&3 Ibid Annual Report 1992-199®. 17

o4 Ibid p. 18

& Ibid Annual Report 1993-199#.25

e Ibid Annual Report 1994-199%p. 26-27

&7 Bank of UgandaAnnual report, 1995/199@ppendix 25; Quarterly Economic Reprot April- &un

1997, Appendix 26, P. 48
Ellyne,op. cit p. 14
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effect of this is that official foreign reservesvhaincreased from less
than two weeks of imports in 1986 (about US $ 2lion) to about 4.3
months of imports by June 1996 (about US $ 430ionifi*ising
further to U $ 621 million as at the end of Jun®72.Y Since, however,
the exchange markets are still young and thin, Guwent aims to
build up foreign reserves to at least 6 monthgrgdarts to be used to
cushion the foreign exchange market.

Ultimately, the success of Uganda’s external®sewtll depend
upon the expansion of exports to pay for rising ong and the
diversification of the export sector away from a nooultural
commodity-coffee. This is being pursued through ltheralisation of
agricultural sector and the exchange rate, as we $een, which allows
farmers to realize a negotiated price for theirdpicis. Additionally,
there exists an export promotions Bo&rd, refinance window in the
Bank of Uganda to assist exporters of non-traddiorgoods.
Furthermore, the National Agriculture Research @iggtion (NARO)
was createdto increase research in the agricultural sectoerdhs
evidence of success of these measures. While i6/1987 fiscal year
coffee accounted for 96 percent of the country’poets, in the
1994/1995 fiscal year, despite the coffee boonhattime, non-coffee
goods accounted for 25 percent of expbitsis significant that the
majority of the new non-coffee exports tend to beywhigh value added
products such as fruits and vegetables, flowerdiahdillet.

Additionally steps have been made to streamlinekimprove the
tourist sector, which is also a major source ofome. This was
manifested through the setting up of the Hotel @ndrism Training
Institute under the Hotel and Tourism Training itese Statut® whose
objective is to provide studies and training in jeats related to
tourism, hotel management and caterihg.

5. SIGNIFICANCE OF THE EXTERNAL DEBT AND

FOREIGN AID
69 Bank of UgandaAnnual Report 1995/1998. 15
0 Bank of UgandaState of the Econon{ept. 1997) p. 3
n Ellyne,Op.cit P. 14
2 Created under the Uganda Export promotion Couktil No. 17 of 1969
” See National Agricultural Research Organisatitatuse No 19 of 1992
“ Ellyne, op.cit p. 14
I No. 14 of 1994

4 Ibid S. 4

59



External loans and foreign aid have become sagmf in efforts
to sustain investment and growth especially undéicadt terms of
trade geared towards economic developmifistorically this trend
was spurred on between 1986 and 1991 when there weamatic fall
of 60 percent in international coffee prices legdin a shortage of
export generated foreign exchange to increase isf@he solution
was to turn to donors with a view to increasingefgn grants and loans
to Uganda as a means of assisting the country’scgc@ recovery
through the expansion of imports. This led to arrease in Uganda’s
external debt from US $ 1.1 billion (or 35 perc&P) in 1986 to US
$ 2.5 billion (or 110 percent of GDP) in 1998ince then, the rate of
increase of external debt greatly slowed down dedito 56 percent of
GDP (or US $ 3.4 billion) in June 1985This rose to US $ 3.563
billion as at June 1996and US $ 3.653 in June 19%7About 75.3%
was owed to multilateral institutions while 12.7% rnon-Paris Club
bilateral creditors and 9.3% to Paris Club creditor

The crisis in public financing which became ewiden the
1990/1991 fiscal year when a deficit of US $ 10818flion was
registeretfwas specifically addressed by the External Loans
(Amendment) Statut®. The resort to massive borrowing was obviously
an emergency measure and efforts have since beéa tmaurtail that
tendency in four main ways. First, has been thedtr® borrow from
multilateral institutions such as the World BanlddMF whose loans
are disbursed on consessional terms of 40 yedysetaeen 0.5 % and
0.75% of interest Second, in order to reduce the debt stock the
government undertook a debt buy back in 1993, teskisy the World
Bank in addition to negotiated debt write-offs addbt relief for
servicing the multilateral deBt.It should be stressed that debt relief is
largely limited to loans other than those from nhatiéral institutions
which need to recover loans in order to lend t@otiorroweré! It is in
this light that in recognition of Uganda’s adhererto the structural

L Ellyne,op.cit P. 15

8 Ibid. p. 14. See also Bank of Ugan&apnomic Report, 1986-199R. 55

& Ibid. p. 14. See also Bank of Ugan&&onomic Report1986-1991, p. 62

8 Bank of UgandaAnnual Report 1994/1995, 23

8l Ibid Annual Report 1995/199¢p. 18-19

82 Ibid. Quarterly Economic Report April-June 19%7. 15

8 B.O.U.Economic Report 1986-199@. 54

84 No. 14 of 1992, Ss. 2,3 amending the Externahko&ct (Cap 156 Laws of Uganda 1964 Ed.)
& Ellyne,op.cit p. 15 Bank of Ugand&nnual Report 1993/1994. 23

8 B.O.Ulbid

87 Ellyne,op.cit p. 15
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adjustment programme, Uganda became the first detmontry to
receive the highly preferential “Naples Terms” whigrovided for 66
percent reduction in eligible debt stock or abouS W& 650
million.®*Third, has been the move away from donor loansrémtg
advanced on concessional tefitourth, the Constitution of Uganda,
1995 has introduced stringent conditions for cantiing loans which
include approval by the Parliamefit.

The rise of donor assistance from US $ 230 nmiliio1986 to US
$ 650 million in 1994, however, poses the dangerertessive
dependence on donor funds which could lead to anea@tion of the
real exchange rate resulting in undue competitresgures on domestic
producers in other economic aréasience the strategy to reduce debt
stock and service obligations and control over bewowing, resorting

to grant assistance or borrowing on concessionaist&

The dependence on donor funding points to the need to increase
private sector investment and widening the tax base to enable the
Government to be more self-financing. Domestic financing of investment in
turn requires a healthy and efficient banking sector and the development of
the domestic capital markets, aspects which we have considered. TURE
OUTLOOK

The economic liberalization so far considered hasiy focused
at the macro-economic level. In terms as of comrakréaw,
liberalization needs to be extended to the micamemic level and
specifically the reform of commercial laws with gw to encouraging
both local and foreign investment and more autonamydecision
making unfettered by over regulation of micro-eaoi® business
entities. Aspects of this tendency have been exaanim relation to co-
operatives.

It is in that light that the current exercise the Uganda Law
Reform Commission to modernize, simplify and refocommercial
law should be seen. The Law inherited from Britgimot only archaic
but complex in the sense that where it has beeifi@dds in the cases
of Sale of Goods Companies and bills of sales,unsgerstanding
requires reference to a mass of scattered casealdaigions some of

zz Ibid. See alstyganda ConfidentiaNewspaper 11-17 September 1998, p. 16
Ellyne,lbid. p. 16
®© Constitution of Uganda, 1995, Article 159
o Ellyne,op.citp. 16
92 Bank of UgandaAnnual Report 1995/199@. 18,Quarterly Economic Report April-June 1997

pp. 14-15
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which date many years if not centuries ago. As basn put by
Professor Goode in the context of Britain:

How is it that we feel able to embark on thé' 2&ntury with
commercial law statutes passed in thé"2l%How can we
seriously confront the problems of modern commeut

legislation enacted in the era of the steam coabith had to
be preceded by a man with a red flag; when thepéeare,
television, the computer and spacecraft were allthe
future?®

The Uganda Law Reform effdfaims to reform core commercial
law legislation such as that relating to Compankegtnerships, Deeds
of Arrangement, Bankruptcy, Co-operative Societigsensing, Sale of
goods, bills of exchange, copyright, Patents, tradeks in addition to
commercially related legislation in the areas ofdldransactions, town
and country planning, environment and tourism. ©O#reas where we
do not have legislation such as consumer protegii@duct safety, hire
purchase, transport safety, antitrust or monopalre$ competition law
are also addressed. Reform is also geared towangéoyment and
trade union laws, laws regulating the professiomduding advocates,
engineers, architects and auctioneers, as well ragragion and
immigration.

A random illustration of the probable resultstioé Commercial
Law Reform exercise indicates that a Core Compaaw Act stripped
of securities and insolvency provisions, codifymligectors’ duties and
powers as well as minority shareholders’ remedselikely to emerge
along the lines of New Zealand and Hong Kong cpoading
legislation. Additionally, registration and filingf returns for small
companies will be simplified. In the area of Bil§ Exchange, reform
will address the new phenomenon of electronic fonglrdocuments and
transfers” Arbitration Law is likely to incorporate provisisnof the
United Nations Commission on International Tradevl(BINICITRAL)
which was aimed at advancing and co-ordinatinghéw@nonisation of
international trade law and also emphasize altesdispute resolution

% Goode, RCommercial Law In the Next Milleniu®" Hamlyn Lecture (Sweet & Maxwell,
London 1998), p. 101

Reid & PriesDraft Reports on Commercial & Related Legislatmbmitted to Uganda Law
Reform Commission 1997-1998.

= See also Good@p.citpp. 96-98

94
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(ADR) which is simpler and cheaper in commerciatm® than
traditional arbitratio?° ADR has in fact been introduced in civil
proceeding$’A simpler arbitration mechanism is crucial to forei
investor confidence in Ugandd.iberalization of trade laws in turn
calls for the harmonisation of the laws of the etiéel countries. At a
regional level, Uganda would be required to harmsernts laws with
those of members of the East African Co-operatioth @OMESA, an
aspect which appears to have began with Customs laan tariffs as
well as monetary and financial co-operation.

Finally, licensing procedures require both easirand
simplification as well as transparent administrnati®his is particularly
urgent with respect to legislation governing inwestt, liquor, market
protection, cattle products, fishing, plants, timbhad other produce as
well as leasing of wildlife protected areas. Alle$le are areas of
commercial activity which suffer from archaic ruleserregulation and
official arbitrariness as well as overcentralizatio

CONCLUSION
In this lecture, | have considered commercial lagainst the
background of political, economic and social fastexisting in Uganda
between 1986 and todate. The analysis shows thameocial law has
reacted to the economic factors underlying the dgansociety and
particularly the need to reform and restructure édbenomic conditions of
the society aimed at improving growth, efficiencynda ultimately
development. This tendency is in line with thegprudential thesis that law
IS a superstructure over an economic base andctefllhe economic
conditions or set up. In historical legal term® trend of commercial law in
the past twelve years in Uganda, reflects the exantecognition of
commercial law as a collection of usages custont f@nactices of the

% Ibid pp. 98-99

o7 Civil Procedure (Amendment) rules S.I. No. 26,898, Rule 7.

%8 Minutes of Workshop 3 on the Reform of Commertilvs Held on 24 & 25 June, 1997
Sheraton Hotel, Kampala (Uganda Law Reform Commmigsp. 12.

9 See e.g East African Co-operation Draft Treatyickes 70-102.

Bakibinga, D.JReport on Reform of Licensing Procedusebmitted to Uganda Law Reform
Commission August 1997. The report reviews the aighct, Cap 95; Enguli (Manufacture &
Licensing) Act, Cap 96; Markets Act, Cap 99; HideSkins Trade Act, cap 225; Hides & Skins
(Export Duty) Act Cap 183; Cattle Traders Act, @&#; Fish & Crocodiles Act, cap 228; Trout
Protection Act, cap. 229; Cotton Development SealN. 1 of 1994; Plant protection Act, Cap.
244; Timber Export Act, Cap 247; Produce Marketiag No. 37 of 1970; Uganda Tea Authority
Decree No. 8 of 1974; Uganda Wildlife Statute, Bi.of 1994; National Environment Statute
No. 4 of 1995.
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merchants. As my former Dean at Queen Mary Collegedon, Professor
Roy Goode has putit:

One thing is certain: that in the future as i& plast, commercial
law will be driven by and fashioned from the legitimate seed
And practices of the mercantile community; famoeercial

Law, above all, is a user’'s lawnd it is from the creativity of
Merchant and financier in devising new instrunsearid new
Business methods that it will continue to evolve.

Translated to the Ugandan scene, the reforms takeer, during the
period under consideration, have been a reflecobnthe needs and
requirements of the mercantile or in modern padamgsiness community.
This explains fiscal and monetary reform which leasto: the liberalisation
of foreign exchange transactions; the reductiooustoms tariffs and rates
of income tax; the streamlining of tax adminiswatiand abolition of tax
exemptions in order to ensure a level ground fanmercial activity and
competition. Similarly, the introduction of the samption tax, VAT, which
Is a neutral tax with minimal impact on businessvéyg, should be seen in
this light. Furthermore, the liberalisation and axgion of the private sector,
which has been manifested in the abolition of cowhitygamarketing boards,
encouragement of private investment, privatisatdnpublic enterprises,
development of capital markets and deregulatiothefco-operative sector
reflect the requirements of the business commuboitya free and efficient
environment for commercial transactions. In the esawein, financial
institutional discipline has been geared towardseéfitient, sound and
viable banking and insurance system which would besse the financial
needs of the business sector. Finally, while omginthinking has frowned
upon the country’s increasing indebtedness, fronbuginess person’s
perspective, the shortfall in capital for condugtcommerce has to be made
up by borrowing. The availability of funds, if pregty used, has the
potential for stimulating economic activity and gth, which are ultimately
beneficial to commercial initiative. Looked at froemother perspective,
loans are a form of foreign investment in the count

It remains to add that while economic growth iadlocs over the past
twelve years have been impressive, certain aspactsommercial law
particularly in the areas of co-operatives, finahanstitutions, insolvency,
banking, licensing etc. still require additionalforen aimed largely at

Goode, RCommercial Law In the Next milleniuop.cit., Preface, Pxvii
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deregulation, fairer administration, modernizataond decentralization. The
reforms envisaged would encourage more participaim commercial
activities unhindered by overbearing state interiee. Ultimately, however,
the success of the economic reform effort will bbéged by its impact on the
social and economic conditions of the ordinary Wtgam In this respect, the
reforms undertaken at the macro-economic or ndtiewal will have to be
translated to the micro-economic or local levelhimtthe framework of the
Local Government Act, 1997.
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